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APPENDIX 


1 In the District Court of the United States 
for the District of Columbia 


Portia Wagar Marshburn, 
Wagar, Alabama, 

Mell R. Wilkinson, 

c/o Bruce F. Woodruff, 
Healev Building, 
Atlanta, Georgia, 


vs. 


Plaintiffs, 


> 


Civil Action No. 4463 


Mrs. Marion W. Page Ross 
Greenwood, 

High Point, North Carolina, 
Humphrey R. Wagar, Jr., 
Atlanta, Georgia, 


Defendants 


[Filed Oct 16 1939 Charles E. Stewart, Clerk] 

Complaint for Partition and for Appointment 

of Receivers 

1. Jurisdiction is founded upon the existence of real prop¬ 
erty within the District of Columbia, partition of which 
is sought pursuant to Title 25, Chapter 12 of the Code of 
Laws of the District of Columbia. 

2. On October 6, 1939, the plaintiffs and the defendant 
Greenwood became the owners as tenants in common in fee 
simple of certain valuable real properties located in the 
District of Columbia, formerly belonging to the late Hum¬ 
phrey R. Wagar of Ionia, Michigan, under a remainder 
vested in them by the provisions of the last will and testa¬ 
ment of the said Humphrey R. Wagar, dated July 2, 1908. 
Each of the plaintiffs owns a one-third interest in said prop- 
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ferties and the defendant Greenwood owns the remaining 
one-third interest therein. 

2 3. A list and description of the properties within 
the District of Columbia which the plaintiffs and the 

defendant now own, as above stated, together with the as¬ 
sessed value thereof, the estimated annual rental therefrom 
and the rental agents now in charge thereof, according to 
plaintiffs’ best present information and belief, is contained 
in Exhibit “A” of this complaint. 

i 4. The late Humphrey R. Wagar, of Ionia, Michigan, died 
in the year 1916. A certified copy of his aforesaid last will 
and testament (under which plaintiffs claim title to said 
properties) showing due admission thereof to probate in 
the Circuit Court for Ionia County, Michigan, is hereto 
attached and marked Exhibit “B”. 

5. The life estate in said properties formerly held by the 
defendant Marion W. Page Ross Greenwood and by the 
late Fred L. Wagar and Ernest E. Wagar was terminated 
on October 6, 1939, by the death of Ernest Wagar, last 
survivor of the life tenants named in testator’s will, to-wit, 
his widow Ophelia E. Wagar, his children Nellie W. Peter¬ 
son, Fred L. Wagar and Ernest E. Wagar. The death of 
Ophelia E. Wagar occurred in 1928, the death of Nellie W. 
Peterson occurred in 1934, the death of Fred L. Wagar oc- 
cured in 1935 and the death of Ernest E. Wagar occurred 
on October 6, 1939. 

i 6. Wellington Cass Page, grandson of the testator, died 
in the year 1915, prior to the death of the testator. The 
devise in said will to Wellington Cass Page has heretofore 
lapsed by virtue of his said death, as has been determined 
by decree entered in the Circuit Court for the County of 
Ionia, State of Michigan, in a suit for the construction of 
said testator’s will in proceedings entitled “In the Matter 
of the Estate of Humphrey. R. Wagar, Deceased”, said 
- decree having been entered on the 11th day of Octo- 

3 ber, 1939. A certified copy of said decree is hereto 
annexed as Exhibit “C”. 
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7. The interest of the plaintiff Mell R. Wilkinson in the 
aforesaid properties is derived by virtue of the fact that 
pursuant to order of this court entered in the case of Fidel¬ 
ity & Deposit Company of Maryland v. Humphrey R. Wagar, 
Jr., et al, being Equity Cause No. 55054, Edmund D. Camp¬ 
bell, trustee, appointed by this court, did make sale of all 
of the right, title and interest of Humphrey R. Wagar, Jr. 
in and to the estate of the said testator Humphrey R. Wagar, 
and on August 8,1935, said sale having been duly confirmed 
by this court, did convey the right, title and interest of said 
Humphrey R. Wagar, Jr. unto Ashcraft Wilkinson Com¬ 
pany, a corporation, copy of said deed being hereto annexed 
as Exhibit “D”; and further by reason of the fact that on 
August 25, 1938, the said Ashcraft Wilkinson Company, 
by deed did convey its right, title and interest so acquired 
to the plaintiff Mell R. Wilkinson, which deed was recorded 
among the Land Records of the District of Columbia, on 
the 13th day of October, 1939, as Instrument No. 30603, a 
copy thereof being annexed hereto as Exhibit “E”. The 
defendant Humphrey R. Wagar, Jr. is named as party to 
this action in order that whatever claim if any, that he may 
make to the said properties may be finally determined in 
these proceedings. 

8. Plaintiffs aver that said properties have a total as¬ 
sessed value of $299,331.00, and a total estimated gross 
annual rental of $22,641.00; that nearly all of the said 
properties are apartment houses, requiring constant per¬ 
sonal supervision and attention; and that pending partition 
of the said properties which plaintiffs and the defendant 

Greenwood own as tenants in common, as aforesaid, 
4 it is of the utmost importance, to prevent irreparable 

injury and waste through the loss of rents, income 
and profits thereof, that a receiver or receivers be appointed 
to operate and manage said properties and to collect and 
hold the rents, issues and profits therefrom, under the juris¬ 
diction of this court. This is especially true as all of the 
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parties in interest are non-residents of the District of 
Columbia. 

WHEREFORE plaintiffs demand: 

I (1) That partition of the aforesaid property may be had 
pursuant to the provisions of Chapter 12 of Title 25 of the 
Code of Laws of the District of Columbia; 

(2) That pending final hearing of this action a receiver 
or receivers may be appointed to take possession of the 
aforesaid real properties in the District of Columbia, to 
operate the same and to collect and hold the rents, issues 
and profits therefrom pending further orders of this court; 

(3) That plaintiffs may be allowed reasonable attorneys 
fees herein; and 

(4) That plaintiffs may have such other and further 
relief as is just. 

Jos. A. Burkart, 

Woodward Building, 

Attorney for Plaintiff Marshburn 

Edmund D. Campbell 
Southern Building, 

Attorney for Plaintiff Wilkinson 
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G . Exhibit “B” 

[Filed Oct 1G 1939 Charles E. Stewart, Clerk] 

I, Humphrey R. Wagar, of the City of Ionia, County of 
Ionia, and State of Michigan, being of sound mind, do 
hereby make and declare this as my last Will and Testa¬ 
ment, hereby revoking all former Wills by me made. 

(A.) It is my will to have the principal sum of my estate 
kept together and held intact until the death of the sur¬ 
vivor of my children, Fred L. Wagar, Ernest E. Wagar and 
Nellie W. Peterson; that my wife, children, and grand¬ 
children shall have the rents from my property as herein 
specified, and that the estate with such increased value as 
shall accumulate thereon by reason of the increase in prop¬ 
erty and rents, shall go to my grandchildren, Portia W. 
Wagar, H. R. Wagar, Jr., Marion W. Page, and Wellington 
Cass Page, at the death of the survivor of my said children, 
and with this in view, and for the purpose of seeing that 
the property is kept together and shall remain the property 
of “H. R. Wagar Estate” for the time aforesaid, I give 
and devise all my estate, real, personal and mixed, whereof 
I may die seized or possessed, to Fred L. Wagar, Ernest 
E. Wagar and Marion W. Page, my children and grand¬ 
child, and to the survivor or survivors of them, in trust for 
the purposes mentioned in this Will, and for no other pur¬ 
poses; and I hereby constitute and make the said Fred L. 
Wagar and Ernest E. Wagar, my sons, and Marion W. 
Page, my granddaughter, and the survivor or survivors of 
them at the time of my decease, trustees of the estate of 
H. R. Wager and executors of this my last Will. 

In case either of the said parties above mentioned as 
trustees shall fail or refuse to qualify as such, or shall die 
after qualifying, or shall die prior to my death, then the 
parties remaining or surviving are hereby made and con¬ 
stituted the trustees to carry out the provisions of this 
Will. In case the three qualify and act as trustees and 
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executors, then the acts of any two of them, after reasonable 
notice to the third of the meeting at which action is taken, 
shall be binding and of full effect. In case either of 
: 7 the parties refuse to accept the trust hereby imposed, 
and contest the provisions of this Will, then and in 
such case such party shall be deemed to have forfeited all 
their right, title and interest to my estate or in the income 
from my estate herein provided to be divided between said 
children and grandchildren. And in case either of said 
trustees, after accepting the trust imposed in them by vir¬ 
tue of this Will, shall by reason of dishonesty or by a viola¬ 
tion of the trust imposed in them, misappropriate any of the 
funds of this said estate, then such party shall forfeit and 

be liable to the said estate for three times the monev so lost 

* 

or misappropriated. 

1st. I desire that the trustees of this my last Will pay 
all my debts and funeral expenses and legacies out of my 
personal property on hand at the time of my decease, and 
if there should not be sufficient personal property, then out 
of the proceeds of the real estate situated in the State of 
Michigan or Alabama. 

2nd. I desire that my said trustees shall pay to my be¬ 
loved brother, John S. Wagar, or his heirs, four thousand 
dollars, within six months after my decease, for the pur¬ 
pose of satisfying a mortgage on his farm, or to repay any 
money that has been used for that purpose. 

3rd. It is my desire, and I hereby direct my trustees 
to invest all my personal property, except as herein men¬ 
tioned, as soon as practicable after my decease, and keep 
the same invested during the life of my said children, Fred 
L. Wagar, Ernest E. Wagar and Nellie W. Peterson, in real 
estate in the City of Washington, D. C., and, when the same 
has been so invested, that it shall remain invested without 
sale, incumbrance or transfer until the death of all of my 
said children, and to that end the trustees of this mv Will 
herein named, and the survivor of them are authorized and 
hereby empowered to invest my personal property that I 
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may leave at the time of my decease, after paying or satis¬ 
fying the bequests herein named, debts and expenses, in real 
estate in the City of Washington, D. C., in the name of 
“H. R. Wagar Estate”. 

8 4th. The trustees of this my Will are authorized, 

empowered and directed to sell the real estate that 
I may own at the time of my decease in the State of Ala¬ 
bama and Michigan, and all real estate wherever situated 
outside of Washington, D. C., and the proceeds thereof 
shall be invested in real estate in the District of Columbia 
in the name of “H. R. Wagar Estate”. 

Said trustees are authorized and directed to sell said real 
estate, so situated as above stated, when they believe that 
they can realize what the property so situated in the dif¬ 
ferent places outside of Washington is worth, and when the 
proceeds of such property is so invested, and all the pro¬ 
ceeds thereof shall be invested, all said property is to remain 
in the name of “H. R. Wagar Estate” until the death of 
all of my children herein named, the survivor of said trus¬ 
tees in all cases to have full charge, authority and power 
to act concerning said property and the care and keeping 
thereof, and disposing of the proceeds as is herein given to 
the trustees. 

Such property so purchased and held in Washington, 
D. C., and all property of which I may die seized in Wash¬ 
ington, D. C., or elsewhere, shall be kept in good repair, 
well insured, and be rented to good tenants; the taxes, in¬ 
surance, and repairs shall be paid out of the rents thereof, 
as the first claim that shall be satisfied out of the said 
property. 

The personal property left by me at the time of my de¬ 
cease, and the proceeds of the real estate situated and sold 
outside of Washington, D. C., shall only be placed in the 
hands of my trustees, for the purpose of paying the bequests 
herein mentioned, my debts and funeral expenses, and for 
the purpose of investing in real estate in the City of Wash¬ 
ington, D. C., and for no other purpose. 
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5th. After the paying of the taxes, insurance, expenses 
of repairs or improvements and fixed charges upon my real 
estate, of which I may die seized, and the real estate that 
may be purchased by my trustees, as herein directed, I give, 
devise and bequeath to my dear wife, Ophelia E. Wagar, the 
entire earnings of my estate during her natural life. 

6th. After the death of my wife, I give, devise and be- 
i queath to my children and grandchildren, the follow- 
9 ing sums from rents and earnings of my real estate, 
subject only to the expenses and fixed charges thereon 
to be paid before any division is made, during the natural 
life of all of my child. In case of the death of one or more 
of them (Children or grandchildren) the share of such de¬ 
ceased child or children to go to their legal heirs. Said rents 
and profits shall be divided and paid in amounts as follows 
from the first to the tenth of each and every month during 
the life of my children, Fred L. Wagar, Ernest E. Wagar 
and Nellie W. Peterson. 

Two hundred dollars to my dear son, Fred L. Wagar; 

Two hundred dollars to my dear son, Ernest E. Wagar; 

One hundred and twenty-five dollars to my dear daughter, 
Nellie W. Peterson; 

Fifty dollars to my dear granddaughter, Portia W. 
Wagar; 

Fifty dollars to my dear grandson, H. R. Wagar, Jr.; 
i One hundred and twenty-five dollars to my dear grand¬ 
daughter, Marion W. Page; 

Fifty dollars to my dear grandson, Wellington Cass Page; 

All of the above payments shall be made monthly during 
the natural life of my two sons and daughter, or either of 
them. After paying all repairs, taxes and insurance and 
above mentioned payments to my children and grandchil¬ 
dren, the surplus from said rents shall be kept in bank until 
tho sum is sufficiently large and then other real estate shall 
be purchased for my estate for renting purposes, and the 
net income shall be divided in same ratio as mentioned 
above. In case of loss by fire, the insurance shall go to 
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rebuild or purchase of other real estate for renting pur¬ 
poses for my estate. All real estate purchased from sur¬ 
plus shall become part and parcel of my estate and this my 
last Will. 

During the life of my children or survivor of them, should 
my estate be damaged by earthquake, cyclone, fire or any 
other cause, or rent impaired to the extent that there would 
not be sufficient income to make such payments mentioned, 
in such case the payments shall be made pro rata. 

For the purpose of keeping my estate intact until the 
death of all of my children, and that each of said 
10 children shall have the amount stated in this Article 
and in case any of the children shall die, that share 
shall go to his or her legal heirs as stated in the sixth clause 
of this Will, I, therefore, devise and order the above pay¬ 
ments. 

7th. Subject to the life estate of my beloved wife, and 
the children above named, I give, devise and bequeath to 
my grandchildren, Portia W. Wagar, H. R. Wagar, Jr., 
Marion W. Page and Wellington Cass Page, sons and daugh¬ 
ters of mv said children, all the remainder of mv real estate 

w / V 

and personal property, and all that may remain thereof 
and be accumulated by my trustees, whether said property 
is in the name of Humphrey R. Wagar or H. R. Wagar 
Estate, or in whatever name it may be held, or wherever 
situated, to have and to hold the same to themselves, their 
heirs and assigns forever, and to be divided between them 
share and share alike. This devise, however, always sub¬ 
ject to this condition: that in case of the death of any of 
said grandchildren, prior to the time of the decease of the 
survivor of my children, then and in such case, the share 
or shares of the said deceased grandchild shall be divided 
among the legal heirs of said grandchild share and share 
alike. 

8th. I desire, and hereby direct that my trustees, within 
six months after my decease, shall prepare a careful inven¬ 
tory of all my real and personal estate, wherever situated, 
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and shall estimate the value thereof under oath; and said 
trustees are hereby directed and required, within the time 
aforesaid, to deliver to each of my grandchildren, a certified 
copy of such inventory, and when said grandchildren, or 
the survivors of them, are twenty-one years of age, said 
trustees shall again make a true and correct inventory of 
all my real estate and personal property, wherever situated, 
and give to each of said grandchildren then surviving, a 
true copy of such inventory. 

9th. Having implicit confidence in my two sons and grand¬ 
child and in their integrity to carry out the wish of the 
father and grandfather, unless it is absolutely nec- 
11 essary under the laws of the State or District, I am 
satisfied that they execute this Will without bonds; 
and feeling confident that the income they receive from my 
real estate will be a full and sufficient consideration for all 
the time that they may spend in looking after the same, 
it is my will that they be, and they are hereby appointed 
without compensation, other than the use of the real estate 
as herein provided. 

10th. The qualifying of the trustees under this Will after 
my decease by entering upon the discharge of the duties 
therein imposed, shall be deemed a sufficient acceptance 
by such trustees of the trust imposed in them. 

Dated at Ionia, Michigan, this second day of July, A. D., 
1908. 

Humphrey R Wagar 

(L.S.) 

On this second day of July, A. D., 1908, at the City of 
Ionia, Michigan, the above named Humphrey R. Wagar in 
our presence signed the foregoing instrument and published 
and declared the same to be his last Will and Testament, 
and we, in his presence and in the presence of each other, 
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then and there subscribed our names as witnesses thereto. 

C. B. Wardle of Ionia Mich 

Gertrude Zank of Ionia, Mich. 

12 [Filed Oct 16 1939 Charles E. Stewart, Clerk] 
United States of America 
State of Michigan, 

The Probate Court for the County of Ionia, 

I, Mary E. Krellwitz, Deputy Register of the Probate 
Court in and for the County of Ionia, in the State of Michi¬ 
gan, having by law the custody of the seal and all the rec¬ 
ords, books, documents and papers of and appertaining 
to said Court, do hereby certify that the foregoing is a full, 
true and perfect copy of Last Will and Testament of Hum¬ 
phrey R. Wagar; In the Matter of the Estate of Humphrey 
R. Wagar, Deceased, as appears from the originals on file, 
and from the records of the Probate Court for said County, 
and of all of said originals. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said Court at the City of Ionia, in said 
County, this eleventh day of October, A. D. 1939. 

[seal] Mary E. Krellwitz 

Deputy Register of Probate 

for said County of Ionia . 

State of Michigan, 

The Probate Court for the County of Ionia, 

I, Dale K. Jepson, Judge of the Probate Court in and for 
said County, in said State, do hereby certify that said Court 
is a Court of Record, having general and original jurisdic- 
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tion in Probate Cases, in the matter of proving Wills, ap¬ 
pointing Executors, Administrators and Guardians, in said 
County of Ionia; that Mary E. Krellwitz is the Deputy 
Register of Probate of said County, acting as Clerk of said 
Probate Court, and has the custody of the seal and records 
of said Court; that the signature to the foregoing exempli¬ 
fication is the genuine signature of said Mary E. Krellwitz, 
Deputy Register, and that the seal affixed thereto is the seal 
i of said Court, and that the foregoing exemplification and 
certificate are in due form of law, and that the said Mary 
E. Krellwitz, Deputy Register of Probate of said County 
aforesaid, is duly authorized to make and certify the same. 

In Testimony Whereof, I have hereunto set my hand, and 
caused the seal of said Court to be hereto affixed, at City 
of Ionia, in said County, this eleventh day of October, A. D. 
1939. 

, [seal] Dale K Jepson 

Judge of the Probate Court 

for the County of Ionia. 

13 State of Michigan, 

. The Probate Court for the County of Ionia, 

i I, Mary E. Krellwitz, Deputy Register of the Probate 
Court in and for said County, in said State, do hereby cer¬ 
tify that Dale K. Jepson whose name is subscriber to the 
above certificate, is the presiding and only Judge of said 
Probate Court for said County, and that the signature to 
said certificate is the genuine signature of said Dale K. 
Jepson, Judge of said Probate Court for said County. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said Court, this eleventh day of October, 
A. D. 1939. 

[seal] Mary E. Krellwitz 

Deputy Register of Probate for the 
i County of Ionia, State of Michigan. 
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14 [Filed Oct 16 1939 Charles E. Stewart, Clerk] 

State of Michigan, 

The Probate Court for the County of Ionia, 

At a session of said Court, held at the Probate Office in the 
City of Ionia, in said County, on the twenty-fifth day of 
September, A. D. 1916. 

Present, Hon. Montgomery Webster, Judge of Probate. 

In the Matter of the Estate of Humphrey R. Wagar, De¬ 
ceased. 

This day having been appointed for hearing the petition 
of Fred L. Wagar praying for the probate of the instru¬ 
ment heretofore filed in said court, purporting to be the 
last will and testament of said deceased and due notice of 
the hearing on said petition having been given as directed 
by said court, the petitioner appearer by Alfred R. Locke, 
his attorney, and no one appearing to object, and 

It appearing to the court from the testimony of C. B. 
Wardle, one of the subscribing witnesses to said instrument 
that said deceased signed and dulv executed said instru- 
ment as and for his last will and testament in the presence 
of sufficient and competent witnesses, and that said wit¬ 
nesses attested and subscribed said instrument as sub¬ 
scribing witnesses thereto, at the request of said deceased 
in his presence, and in the presence of each other, and that 
said deceased at the time of the execution thereof was of 
full age and sound mind, and under no restraint or undue 
influence; 

It Further Appearing, that said deceased died on the 
eleventh day of August, A. D. 1916, and at the time of his 
death was an inhabitant of the City of Ionia, in said county 
and that said instrument has been duly proved, and ought 
to be allowed as the last will and testament of said deceased; 

It is Ordered, that said instrument be and is hereby al- 
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lowed and admitted to probate as the last will and testa¬ 
ment of said deceased, aiid that the same be recorded as 
required by law; 

It is Further Ordered, that the execution of said will be 
committed, and the administration of the estate of said 
deceased be granted to Fred L. Wagar, Ernest E. Wagar 
and Marion W. Page, the Executors named in said Will, 
who are ordered to give bond in the penal sum of Fifty 
thousand ($50,000.00) dollars. 

i [l. s.] Montgomery Webster, 

Judge of Probate. 


15 State of Michigan, 

The Probate Court for the County of Ionia, 

In the Matter of the Estate of Humphrey It. Wagar, De¬ 
ceased. 

I, Montgomery Webster, Judge of said Court, do hereby 
certify that the annexed instrument was this day duly 
proved and allowed as the last will and testament of Hum¬ 
phrey R. Wagar late of the City of Ionia, in said County, 
deceased. 

i In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of said Court, at the City of Ionia, in said 
County, this twenty-fifth day of September, A. D. 1916. 

i [l. s.] Montgomery Webster, 

Judge of Probate. 

• •••••• 
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16 [Filed Oct 16 1939 Charles E. Stewart, Clerk] 

United States of America, 

State of Michigan, 

The Probate Court for the County of Ionia, 

I, Mary E. Krellwitz, Deputy Register of the Probate 
Court in and for the County of Ionia, in the State of Michi¬ 
gan, having bv law* the custodv of the seal and all of the rec- 
ords, books, documents and papers of and apperating to said 
Court, do hereby certify that the foregoing is a full, true 
and perfect copy of Order Admitting Will to Probate; In 
the Matter of the Estate of Humphrey R. Wagar, Deceased, 
as appears from the originals on file, and from the records 
of the Probate Court for said County, and of all of said 
originals. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said Court at the City of Ionia, in said 
County, this eleventh day of October, 1939. 

[seal] Mary E. Krellwitz 

Deputy Register of Probate 

for said County of Ionia. 

State of Michigan, 

The Probate Court for the County of Ionia, 

I, Dale K. Jepson, Judge of the Probate Court in and for 
said Countv, in said State, do herebv certifv that said Court 
is a Court of Record, having general and original jurisdic¬ 
tion in Probate Cases, in the matter of proving Wills, ap¬ 
pointing Executors, Administrator and Guardians, in said 
County of Ionia; that Mary E. Krellwitz is the Deputy Reg¬ 
ister of Probate of said County, acting as Clerk of said 
Probate Court, and has the custody of the seal and records 
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of said Court; that the signature to the foregoing exempli¬ 
fication is the genuine signature of said Mary E. Krellwitz, 
Deputy Register, and that the seal affixed thereto is the 
seal of said Court, and that the foregoing exemplification 
and certificate are in due form of law, and that the said 
Mary E. Krellwitz, Deputy Register of Probate of said 
County aforesaid, is duly authorized to make and certify 
the same. 

In Testimony Whereof, I have hereunto set my hand, and 
caused the seal of said Court to be hereto affixed, at City of 
Ionia, in said County, this eleventh day of October, A. D. 
1939. 

[seal] Dale K Jepson 

Judge of the Prohate Court 

for the County of Ionia. 

17 State of Michigan, 

The Probate Court for the County of Ionia, 

i I, Mary E. Krellwitz, Deputy Register of the Probate 
Court in and for said County, in said State, do hereby cer¬ 
tify that Dale K. Jepson whose name is subscribed to the 
above certificate, is the presiding and only Judge of said 
Probate Court for said County, and that the signature to 
said certificate is the genuine signature of said Dale K. 
Jepson, Judge of the said Probate Court for said County, 
i In Witness IVhereof, I have hereunto set my hand and 
affixed the seal of said Court, this eleventh day of October, 
A. D. 1939. 

[seal] Mary E. Krellwitz 

Deputy Register of Probate for the 
County of Ionia, State of Michigan. 

*•••••• 
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18 Exhibit “C” 

[Filed Oct 16 1939 Charles E. Stewart, Clerk] 

State of Michigan 

The Circuit Court for the County of Ionia 
In Chancery 

Petition of Ernest E. Wagar 
and Marion Page Ross, 
Trustees Under the Will 
of Said Deceased, and In¬ 
dividually, for a Construc¬ 
tion of the Will and for 
Instructions to the Trus¬ 
tees as to Distribution. 

At a session of said Court, held at the Court House in the 
City of Ionia, in said County, on the 11th day of October, 
A. D. 1939. 

Present: Honorable Royal A. Hawley, Circuit Judge. 

The above entitled cause having heretofore come on to 
be heard, and this Court having heard the proofs, argu¬ 
ments of counsel, and read the briefs, and having hereto¬ 
fore filed its decision, in which this Court finds the facts 
to be that on July 2, 190S, Humphrey R. Wagar executed 
his last Will and Testament, under the terms of which he 
made provision for the life use of his estate to his wife, 
Ophelia E. Wagar; made provision for the payment, after 
her death, of certain annuities to his three children, Fred 
L. Wagar, Ernest E. Wagar and Xellie Page Peterson, and 
his grandchildren, Portia W. Wagar (now Marshburn), 
Humphrey R. Wagar, Jr., and Marion Page Ross (now 
Greenwood), and Wellington Cass Page, and appointed the 
said Fred L. Wagar, the said Ernest E. Wagar, and the 
said Marion Page Ross trustees to function the trust pro- 


In the Matter of the Estate of 
Humphrey R. Wagar, 
Deceased. 
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vided for in his will for the payment of said annuities, and 
i provided that upon the death of his wife and his children 
i that his estate should be divided among his grandchildren, 
Portia W. Wagar (now Marshburn), Humphrey H. Wagar, 
Jr., Marion W. Page (now Greenwood), and Welling- 
i 19 ton Cass Page, sons and daughters of his said chil- 
! dren, to have and to hold the same to themselves, 

their heirs and assigns, forever, and to be divided between 
them, share and share alike, subject to the condition that in 
i case of the death of any of said grandchildren prior to the 
death of the survivor of his children, but subsequent to the 
death of testator, that then and in that case the share or 
shares of said deceased grandchild should be divided among 
the legal heirs of said grandchild, share and share alike. 

That one of the several provisions of said will with par- 
i ticular respect to the residue of said estate is paragraph 
i seven thereof, which reads as follows: 

“Subject to the life estate of my beloved wife, and 
the children above named, I give, devise and bequeath 
to my grandchildren, Portia W. Wagar, H. R. Wagar, 
Jr., Marion W. Page and Wellington Cass Page, sons 
and daughters of my said children, all the remainder 
of my real estate and personal property, and all that 
may remain thereof and be accumulated bv mv trustees, 
whether said property is in the name of Humphrey R. 
Wagar or H. R. Wagar Estate, or in whatever name it 
may be held, or wherever situated, to have and to hold 
the same to themselves, their heirs and assigns forever, 
i and to be divided between them, share and share alike. 
This devise, however, always subject to this condition— 
that in case of the death of any of said grandchildren 
prior to the time of the decease of the survivor of my 
i children, then and in such case, the share or shares of 
the said deceased grandchild shall be divided among the 
legal heirs of said grandchild, share and share alike.’* 

That the said Wellington Cass Page died in the year 1915. 

That the decedent lived until the year 1916 when he died 
testate, leaving him surviving his widow, Ophelia E. Wagar, 
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his three children, Fred L. Wagar, Ernest E. Wagar and 
Nellie Page Peterson, and three grandchildren, Portia W. 
Wagar (now Marshburn), Humphrey R. Wagar, Jr., and 
Marion Page Ross (now Greenwood). 

That testator died in 1916. 

That said Ophelia E. Wagar, widow, died in 1928. 

That said Nellie Page Peterson died in 1934. 

That Fred L. Wagar died in 1935. 

That Ernest E. Wagar is now the only survivor of Testa¬ 
tor’s children. 

20 That the said will was duly admitted to probate in 
the Ionia County, Michigan, Probate Court, and Fred 
L. Wagar and E. E. Wagar appointed executors by said 
Court; the estate duly closed as such in 1919: and the said 
Ernest E. Wagar, Fred L. Wagar and Marion Page Ross 
appointed trustees under the will, by said Court. 

That said trustees functioned as such until the death of 
Fred L. Wagar in 1935, and presently the two surviving 
trustees are so functioning. 

In the light of the foregoing facts and the other facts pre¬ 
sented before this Court in this cause, this Court decrees: 

It is Ordered, Adjudged and Decreed, as follows: 

1. That the plan of the will of the said testator is plain 
and simple and its meaning unmistakable. 

2. That testator’s estate shall be kept intact until the 
death of the survivor of his children and shall not be sub¬ 
ject to general distribution until such survivor’s death; and 
that no distribution of said estate, or any part thereof, ex¬ 
cepting said annuities, shall be made by said trustees, or 
others, until after the death of Ernest E. Wagar, the only 
remaining surviving child of said deceased. 

3. That the said Wellington Cass Page having pre¬ 
deceased testator, all interest given him under the will of 
the testator lapsed or ceased at his death, because he died 
during the lifetime of testator. 

4. That said so-called share of the said Wellington Cass 
Page that so lapsed did not, by said lapse, become intestate 





property, but remained after his death, just as before his 
death, a part or portion of decedent’s estate to be divided 
upon the death of decedent’s surviving child. 

5. That upon the death of Ernest E. Wagar, presently 

the only surviving child of testator, the share that 
21 would have gone to Wellington Cass Page under tes¬ 
tator’s will shall pass to and be divided among Hum- 
! phrey R. Wagar, Jr., Portia W. Marsliburn, and Marion 
Page Ross-Greenwood, not as a class y?ft but as a gift to 
them individually, to be divided, share and share alike; and 
in the case of the death of any of said three person last 
above mentioned, prior to the death of Ernest E. Wagar, 
i the proper heirs of such deceased then to take the share of 
such deceased in accordance with paragraph seven of said 
will. 

6. That the said Wellington Cass Page having died prior 
to the death of testator, the language of paragraphs six and 
seven of said will is not here involved because said para- 

I graphs relate only to a grandchild dying subsequent to the 
death of a testator and prior to the death of the survivor 
of his children. 

7. This Court at this time makes no decree with respect 
s to the rights of judgment creditors, or assignees thereof, 

reserving the right thereafter to enter any such decree as 
shall seem proper to this Court with respect thereto. 

8. That this Court hereby expressly reserves for deter- 
, inination, when this case shall? have been finally disposed 

of, either by expiration of the statutory time for appeal or 
by final determination in the Supreme Court of Michigan, 
the question of fees and allowances to be granted to any 
one of, or all of, the attorneys in this cause. Any such attor¬ 
ney may make application for such allowances at any time 
after such final determination. 


I 

I 


[Copy] 


Royal A. Hawley 

Circuit Judge 
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[Filed Oct 16 1939 Charles E. Stewart, Clerk] 
State of Michigan 

The Circuit Court for the County of Ionia 
In Chancery 


I, Murrel W. Jinks, Clerk of said Court, do hereby certify 
that the attached is a true copy, and the whole thereof, of 
an original decree rendered in said Court and cause, filed 
therein on October 11, 1939, and now on file and of record 
in said Court and cause. 

Witness my hand and seal this 12th day of October, A. D. 
1939. 


[seal] 


Murrel W. Jinks (L.S.) 




I, Royal A. Hawley, Judge of the Circuit Court, In Chan¬ 
cery, for the County of Ionia and State of Michigan, do 
hereby certify the foregoing attestation bv Murrel W. Jinks, 
Clerk of said Court, to be in due form; and I further certify 
that the said Murrel W. Jinks is the Clerk of said Court and 
that the seal attached to said attestation is the seal of said 
Court. 

Witness mv hand and seal this 12th day of October, A. D. 
1939. 

[seal] Royal A. Hawley 

Circuit Judge 

[Filed Oct 16 1939 Charles E. Stewart, Clerk] 

23 I, Murrel W. Jinks, Clerk of the Circuit Court, In 
Chancery, for the County of Ionia and State of Michi- 
gan, do hereby certify that the Honorable Royal A. Hawley, 
whose genuine signature is subscribed to the foregoing cer¬ 
tificate, was, at the time of signing and attesting the same, 
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I Judge of the eighth judicial circuit of the State of Michigan, 
of which the Circuit Court, in Chancery, of and for Ionia 
County, Michigan is a part; and that Royal A. Hawley, as 
such Circuit Judge, was and is now commissioned and 
qualified. 

Witness my hand and the seal of said Court this 12th day 
of October, A. D. 1939. 


[seal] 


Murrel W. Jinks (L.S.) 

Clerk 
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Exhibit “D” 


[Filed Oct 16 1939 Charles E. Stewart, Clerk] 

THIS DEED Made this 8th day of August, 1935, by and 
between EDMUND D. CAMPBELL, Trustee, party of the 
first part, and ASHCRAFT-WILKINSON COMPANY, a 
corporation, party of the second part: 

WHEREAS the Supreme Court of the District of Co- 
i lumbia, in Equity Cause #55054, entitled Fidelity & Deposit 
Company of Maryland v. Humphrey R. Wagar, Jr., et al., 
did, on March 2, 1933, appoint Edmund D. Campbell and 
Lowry N. Coe as trustees in said cause, to make sale of all 
the right, title and interest of Humphrey R. Wagar, Jr., in 
and to the estate, real and personal, of the late Humphrey 
R. Wagar, Sr., of the City of Ionia, County of Ionia, State 
of Michigan, as set out and described in the last will and 
testament of said Humphrey R. Wagar, Sr., on file in the 
office of the Register of Wills of the District of Columbia; 
and 

WHEREAS on the 16th day of August, 1933, Lowry N. 
Coe resigned as trustee in said cause, and his resignation 
was accepted and approved by the court, and Edmund D. 
Campbell, by order of the Supreme Court of the District 
of Columbia, on the 16th day of August, 1933, was directed 
to continue as sole trustee to sell the aforesaid interest of 
the said Humphrey R. Wagar, Jr.; and 
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WHEREAS, pursuant to said direction of the Supreme 
Court of the District of Columbia the said Edmund D. Camp¬ 
bell on March 22, 1935, after due public notice and adver¬ 
tisement in the Evening Star, a newspaper of Washington, 
D. C., and in the Washington Law Reporter, did sell at 
public auction on the steps of the Court House of the Su¬ 
preme Court of the District of Columbia said right, title 
and interest of Humphrey R. Wagar, Jr., in and to the 
estate, real and personal, of the said Humphrey R. Wagar, 
Sr., and the same was purchased, subject to confirmation 
by the court, by Ashcraft-Wilkinson Company as the highest 
bidder therefor at and for the price of $50,000; and 
25 WHEREAS the Supreme Court of the District of 
Columbia on July 30,193"), did ratify and confirm said 
sale and did authorize the conveyance of the property sold 
by said Trustee to the said Ashcraft-Wilkinson Company 
upon proper payment and credit of the purchase price there¬ 
for; and 

WHEREAS said Ashcraft-Wilkinson Company has paid 
to said Edmund D. Campbell the purchase price of said 
property by making the deposit required by said sale, and 
by crediting the net balance of the purchase price on account 
of judgment in said Equity Cause #55054, as required by 
order of July 30, 1935, ratifying and confirming said sale; 

NOW, THEREFORE, IN CONSIDERATION OF THE 
PREMISES and the sum of Ten Dollars, in hand paid, the 
said Edmund D. Campbell, as trustee as aforesaid, does 
hereby grant, set over, assign and convey unto the said 
Ashcraft-Wilkinson Company all of the right, title and 
interest of Humphrey R. Wagar, Jr., in and to the estate, 
real and personal, of the late Humphrey R. Wagar, Sr., of 
the City of Ionia, County of Ionia, State of Michigan, where¬ 
soever situated, as set out and described in the last will and 
testament of the said Humphrey R. Wagar, Sr., now on file 
in the office of the Register of Wills of the District of 
Columbia. 

TO HAVE AND TO HOLD all said right, title and inter- 
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I est in said estate, real and personal, to and for the use of 
the said Ashcraft-Wilkinson Company and its assigns for¬ 
ever. 

i IX WITNESS WHEREOF the said Edmund D. Camp¬ 
bell, as trustee, as aforesaid, has hereunto set his hand and 
affixed his seal this 8th day of August, 1935. 

/s/ Edmund D. Campbell [seal] 

In the presence of 
Gertrude Ellis 

26 District of Columbia, ss: 

I, Gertrude Ellis, a Notary Public in and for the District 
of Columbia, do hereby certify that EDMUND D. CAMP¬ 
BELL is personally well known to me as the person who 
executed the foregoing and annexed deed bearing date on 
the 8th day of August 1935, and personally appeared before 
me in said District and acknowledged the same to be his act 
and deed. 

I GIVEN under my hand and seal this 8th day of August, 
1935. 

/s/ Gertrude Ellis 

Notary Public, I). C. 
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Exhibit “E” 


[Filed Oct 16 1939 Charles E. Stewart, Clerk] 

: THIS INDENTURE, Made this 25th day of August, in 
the year of our Lord One Thousand Nine Hundred and 
thirty-eight, between ASHCRAFT-WILKINSON COM¬ 
PANY, a corporation organized and existing under and by 
i virtue of the laws of the State of Georgia, party of the first 
part, and MELL R. WILKINSON, of the County of Fulton 
and the State of Georgia, party of the second part: 

WITNESSETH: That the said party of the first part, for 
and in considedation of the sum of TEN DOLLARS and 
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other valuable considerations, to it in hand paid by the 
party of the second part, the receipt whereof is hereby con¬ 
fessed and acknowledged, does by these presents grant, 
bargain, sell, remise, release, alien, quit-claim and confirm 
unto the said party of the second part and his heirs and 
assigns forever all of the property and estate, real and per¬ 
sonal, heretofore acquired by the said party of the first part 
by deed from Edmund D. Campbell, Trustee, dated August 
8, 1935, and recorded among the land records of Ionia 
County, Michigan on August 8,1935, in Liber Number 6913, 
page 258, et seq. of the land records of the District of 
Columbia, and also recorded on September 6, 1935 in Liber 
22S, page 353 et seq. the said property being all of the right, 
title and interest formerly owned by Humphrey R. Wagar, 
Jr., in and to the real and personal property of the late 
Humphrey R. Wagar, Sr., of the City of Ionia, County of 
Ionia, State of Michigan, wheresoever situate, as set out 
and described in the last will and testament of the said 
Humphrey R. Wagar, Sr., now on file in the office of the 
Register of Wills of the District of Columbia; together with 
all and singular the hereditaments and appurtenances there¬ 
unto belonging or in any wise appertaining; 

TO HAVE AND TO HOLD the said property as above 
described with the appurtenances thereto unto the said party 
of the second part and to his heirs and assign forever. 
28 IN WITNESS WHEREOF the said party of the 
first part has caused these presents to be executed in 
its name and on its behalf by Lee Ashcraft, its President and 
its corporate seal hereunto affixed and attested by Gus H. 
Ashcraft, its Secretary, pursuant to authority of its Board 
of Directors and has appointed, and by these presents does 
constitute and appoint the said Lee Ashcraft its President 
to acknowledge and deliver said instrument as its free act 
and deed, this 25th day of August, 193S. 

Attest: Ashcraft-Wilkixson Company 

Gus H. Ashcraft, By Lee Ashcraft 

Secretary President 
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[Filed Oct 16 1939 Charles E. Stewart, Clerk] 

State of Georgia 

ss: 

County of Fulton 

On this 25th day of August, 1938, before me appeared 
LEE ASHCRAFT, to me personally known, who, being by 
me duly sworn, did say that he is President of Ashcraft- 
Wilkinson Company, a corporation, and that the seal affixed 
to said instrument is the corporate seal of said corporation 
and that said instrument was signed and sealed in behalf 
of said corporation by authority of its Board of Directors 
and said Lee Ashcraft acknowledged said instrument to be 
thr free act and deed of said corporation. 

GIVEN UNDER MY HAND AND SEAL, this 25th day 
of August, 1938. 

F. H. Mays 
Notary Public 

29 Answer of Defendant Marion W. Page Ross 

Greenwood 

[Filed Nov 25 1939 Charles E. Stewart, Clerk] 

! Now comes the defendant, Marion W. Page Ross Green¬ 
wood, and answers the complaint in the above entitled cause 
as follows: 

1. Defendant admits that jurisdiction in this cause must 
be founded as set forth in paragraph 1. 

2. The defendant admits the allegations as set forth in 
paragraph 2 when the decree as entered in the Circuit Court 
for the County of Ionia, State of Michigan, as set forth in 
paragraph 6 of the plaintiffs’ complaint is affirmed by the 
Supreme Court of the State of Michigan. An appeal has 
been taken from said decree since the filing of the plaintiffs’ 
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complaint and is more fully referred to in paragraph 6 of 
this answer. 

3. The defendant admits the allegations set forth in para¬ 
graph 3 of said complaint. 

4. The defendant admits the allegations set forth in para¬ 
graph 4 of said complaint. 

5. The defendant admits the allegations set forth in para¬ 
graph 5 of said complaint. 

6. The defendant admits the allegations set forth in para¬ 
graph 6 of the said complaint, however, since the filing of 

this complaint the said decree mentioned therein is not 
30 in full effect until the Supreme Court of the State of 
Michigan has rendered its decision in said cause as 
on October 13, 1939, an order to stay the said decree was 
entered, and on October 18, 1939, notice of intention to ap¬ 
peal from the Circuit Court for the County of Ionia, State 
of Michigan, to the Supreme Court of the State of Michigan, 
was filed. Further, on November 15, 1939, an order was 
signed in said cause settling the bill of exceptions and the 
contents of record for said appeal. 

7. The defendant alleges that she is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph 7 of the complaint. 

S. The defendant alleges that she is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph 8 of the complaint. 

9. The defendant alleges that on October 25, 1939, a stipu¬ 
lation was entered into between the plaintiffs and the de¬ 
fendant in this cause consenting to the appointment of a 
receiver as prayed for in the prayer of the said complaint, 
which stipulation has been filed in this court, and among 
other things consented to is that this proceeding shall await 
the decision of the Supreme Court of Michigan in the case 
as set forth in paragraph 6 of the plaintiffs’ complaint. 

10. The defendant denies that plaintiffs should be allowed 
reasonable attorneys’ fees herein in this proceeding unless 
the defendants are allowed reasonable fees inasmuch as the 
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plaintiffs contend that the plaintiffs and defendants have an 
equal interest in all property which may be subject to parti¬ 
tion, pursuant to the provisions of Chapter 12 of Title 25 
of the Code of Laws of the District of Columbia. 

Delos G. Smith 

726 Jackson Place 

Attorney for Defendant Marion W. 

| Page Ross Greenwood 

Service acknowledged Nov. 22,1939 

i Edmund D. Campbell 

Atty for plaintiff Wilkinson 

, • **••*• 

31 Amended Complaint for Declaratory Judg¬ 

ment, Removal of Cloud From Title 
, and for Partition 

[Filed May 1 1940 Charles E. Stewart, Clerk] 

1 to 8. Plaintiffs adopt the allegations of paragraphs 1 
to 8, inclusive, of the original complaint filed herein. 

9. Since the filing of the original complaint herein and 
the order of this Court entered on the 26th day of October, 
1939, appointing a receiver for the properties referred to 
in said complaint, the Supreme Court of the State of Michi¬ 
gan, on March 1940, entered an opinion (attached hereto 
as Exhibit “F”) reversing the opinion of the Circuit Court 

for the County of Ionia, Michigan, referred to para- 

32 graphs 2 and 6 of the original complaint, which latter 
i opinion is attached as Exhibit “C” to the original 
complaint. 

10. In the event the share devised in the will of said Hum¬ 
phrey R. Wagar to Wellington Cass Page is to be divided 
in the manner suggested by the opinion of the Supreme 
Court of Michigan referred to, it becomes necessary to de- 
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termine who are the heirs of said Wellington Cass Page. 
Said Wellington Cass Page died in 1915, prior to the death 
of the testator, a minor, unmarried and without issue. Said 
Wellington Cass Page was the son of Rufus Lee Page, Sr. 
and Nellie Wagar Page, the latter being the daughter of 
the testator, Humphrey R. Wagar. Said Wellington Cass 
Page left surviving him his said mother and father, the 
defendant, Marion Page Greenwood, who is a full-blood sis¬ 
ter, and the defendant, Rufus Lee Page, who was his half- 
brother. Said defendant Rufus Lee Page was the son of 
Rufus Lee Page, Sr. (who died on or about 1930) and the 
defendant Gertrude Page, his second wife. Said Rufus Lee 
Page is believed by the plaintiffs to be non compos mentis. 
Plaintiffs aver that the defendant Gertrude Page, mother 
of the defendant Rufus Lee Page, claims to be the guardian 
for said Rufus Lee Page, and claims that said Rufus Lee 
Page is an heir of Wellington Cass Page and is entitled to 
share in said devise. Plaintiffs further aver that the de¬ 
fendant Marion Page Greemvood, an heir of Wellington 
Cass Page, claims that she alone is entitled to said devise. 
Plaintiffs further aver that this Court is not bound by the 
decree of the Supreme Court of Michigan, attached as Ex¬ 
hibit “F” hereto; that said decree is in error as to the 
law’, and that this Court should hold said devise to Welling¬ 
ton Cass Page to have lapsed as alleged in paragraph 6 of 
said original complaint. 

11. Plaintiffs aver that contentions are also made by cer¬ 
tain parties hereto that by virtue of the death of 
33 Wellington Cass Page prior to the death of the testa¬ 
tor Humphrey R. Wagar, the share of Wellington 
Cass Page in the estate of said testator became intestate 
property and descends in law* to the heirs of said Humphrey 
R. Wagar. At the time of the death of said Humphrey R. 
Wagar in 1916, he left surviving him his widow Ophelia 
Wagar, now deceased, and three children, to-w’it, Fred L. 
Wagar, now’ deceased, Nellie Wagar Page Peterson, now 
deceased, and Ernest E. Wagar, now’ deceased. There were 
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no other children of said testator. Fred L. Wagar died in 
1935, leaving surviving him his widow, the defendant Eliza¬ 
beth Wagar, and two children, namely, the plaintiff, Portia 
Wagar Marshburn and the defendant Humphrey R. Wagar, 
Jr. Said Fred L. Wagar also left a last will and testament 
dated March 28, 1926, which has been probated in the Pro¬ 
bate Court for the City of Mobile, Alabama, copy of which 
will is hereto attached, marked Exhibit “6”. Nellie Wagar 
Page Peterson died in 1934, intestate, leaving surviving her 
the defendant Marion Page Greenwood. The only other 
child of said Nellie Wagar Page Peterson was the aforesaid 
Wellington Cass Page, who died a minor, unmarried, intes¬ 
tate and without issue. Ernest E. Wagar died on October 
6, 1939, without issue, leaving surviving him his widow, the 
defendant Clorinda Wagar. Said Ernest E. Wagar left a 
last will and testament dated January 13th, 1928, devising 
all his property, real and personal, to his said widow, which 
has been duly probated by the District Court of the United 
States for the District of Columbia in Probate Proceedings 
No. 55,781, and a copy of which last will and testament is 
hereto attached marked Exhibit “H”. 

12. At the time of the death of the testator, Humphrey 
R. Wagar, he was possessed of certain personal property 
w’hich came into the hands of the trustees under his will, 
winch personal property the said trustees, by his said will, 
were directed to sell and invest in real property in 
34 the District of Columbia. Said trustees, however, 
failed to carry out the provisions of the will of the 
testator, and the defendant Marion Page Greenwood, sur¬ 
viving trustee, is now in possession of certain personal prop¬ 
erty having an estimated value of approximately $128,325., 
as is more particularly set out in Exhibit “I” hereto an¬ 
nexed. Plaintiffs aver that by virtue of the will of the 
testator Humphrey R. Wagar all of the said personal prop¬ 
erty referred to in Exhibit “I” is in law considered to have 
been converted into real property in the District of Colum- 
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bia, and as such is subject to partition bv this Court in this 
action. 

13. Plaintiffs aver that in addition to the real properties 
in the District of Columbia referred to in Exhibit “A” of 
the original complaint herein, said Humphrey R. Wagar 
died seized and possessed of a one-half interest in certain 
additional unimproved properties in the District of Colum¬ 
bia, known and described as follows: 

Lot 4 in Square 599 
Lot 3 in Square 601 
Lot 13 in Square 610 

Plaintiffs aver that said property is subject to partition, 
together with the other properties herein referred to. Plain¬ 
tiffs further aver that the other undivided one-half interest 
of the properties described in this paragraph 13 of the 
amended complaint is owned by the estate of Fred L. Wagar. 

14. Plaintiffs aver that the testator Humphrey R. Wagar 
also died seized and possessed of certain real estate in the 
State of Michigan, described in Exhibit “ J” to this amended 
complaint. Plaintiffs aver by the terms of said last will and 
testament of Humphrey R. Wagar it became the duty of 
the trustees under his will to sell said real estate and invest 

the proceeds thereof in District of Columbia real 
35 estate. Plaintiffs ask that this Court determine 
whether or not the Michigan real estate should there¬ 
fore be considered as converted into real estate in the Dis¬ 
trict of Columbia and subject to partition by virtue of these 
partition proceedings. 

15. Plaintiffs aver that the claims of the defendants Ma¬ 
rion Page Greenwood, Humphrey R. Wagar, Jr., Clorinda 
Wagar, Elizabeth Wagar, Rufus Lee Page and Gertrude 
Page, as his alleged guardian, set forth in paragraphs 10 
and 11 of this amended complaint, constitute a cloud upon 
the title of the plaintiffs Portia Wagar Marshburn and Mell 
R. Wilkinson, and the title of the defendant Marion Page 
Greenwood set forth in paragraph 2 of the original com¬ 
plaint filed herein. Plaintiffs further aver that an actual 
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controversy exists between plaintiffs and the defendants 
with respect to the interests claimed by the respective par¬ 
ties in the properties herein referred to. 

16. On November 26, 1927, Ophelia E. Wagar, widow of 
the testator Humphrey R. Wagar, together with the de¬ 
fendant Marion Page Greenwood, the plaintiff Portia Wagar 
Marshburn, and the defendant Humphrey R. Wagar, Jr. 
did execute and deliver a deed to Ernest E. Wagar and to 
the defendant Clorinda Wagar, his wife, for premises 1901 
G Street, X. W., Washington, D. C., one of the parcels of 
real estate belonging to the estate of said Humphrey R. 
Wagar, copy of which deed is attached hereto as Exhibit 
f‘K”. Plaintiffs aver that by virtue of said deed a life 
estate in said premises 1901 G Street, X. W., Washington, 
D. C. was purported to be vested in Ernest E. Wagar and 
the defendant Clorinda Wagar for the terms of their natural 
lives, and the life of the survivor, and that the said deed 
purported to grant to the said Ernest E. Wagar and the 
defendant Clorinda Wagar, and the survivor of them, the 
right to “have and receive, for and during the term of their 
natural lives, all the rents, issues and profits of said real 
estate, without deduction on account of any taxes, insurance 
or other expenses or of repairs to said real estate, it 
36 being understood and agreed that such taxes, insur¬ 
ance or other expenses and repairs to said real estate 
shall be a charge against the general estate of said Hum¬ 
phrey R. Wagar.” Certain other parties hereto, claiming 
to be heirs of Wellington Cass Page and of Humphrey R. 
Wagar, did not join in the execution of said deed: and plain¬ 
tiffs aver that if any of said parties shall be declared by 
this Court to be entitled to an interest in said property, the 
deed herein referred to should be declared void. Plaintiffs 
claim, in any event, that inasmuch as the trust estate of 
Humphrey R. Wagar has now terminated, the above pro¬ 
vision in said deed is unenforceable and is not a charge upon 
any of the property referred to in this amended complaint. 
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An actual controversy exists between plaintiffs and the 
defendant Clorinda Wagar with respect to this matter. 
WHEREFORE PLAINTIFFS DEMAND: 

1. That the property referred to in paragraph 12 of this 
amended complaint be decreed to have been converted into 
District of Columbia real estate, and that therefore the 
defendant Marion Page Greenwood, surviving trustee, be 
required to turn over to G. Edward Altemus, receiver, pos¬ 
session of all the personal property in her hands as trustee, 
referred to in Exhibit “I” of this complaint; and that G. 
Edward Altemus, receiver, be authorized to take and hold 
possession of said personal property and also all the real 
property referred to in paragraph 13 of this amended com¬ 
plaint, subject to further orders of this Court and to final 
partition in these proceedings. 

2. That the cloud upon the title of the plaintiffs and of 
the defendant Marion Page Greenwood, existing by virtue 
of the conflicting claims of the defendants, as described in 
paragraphs 10 and 11 of this amended complaint, be re¬ 
moved by order of this Court. 

3. That this Court may enter a declaratory judgment, de¬ 
claring the rights of the plaintiffs and of the respective 
defendants in and to the properties referred to in this 

amended complaint. 

37 4. That partition of the aforesaid properties may 

be had pursuant to the provisions of Chapter 12 of 
Title 25 of the Code of Laws of the District of Columbia. 

5. That this Court may enter a declaratory judgment de¬ 
claring the rights of the parties hereto with respect to the 
construction of the deed attached as Exhibit “K” to this 
amended complaint. 

fi. That the plaintiffs may be allowed reasonable attor- 
nevs fees herein. 
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7. That the plaintiffs may have such other relief as may 
be just. 

Jos. A. Burk art 

Woodward Building 

Attorney for Plaintiff Marshburn 

i Edmund D. Campbell 

Southern Building 

Attorney for Plaintiff Wilkinson 

38 Exhibit “F” 


[Filed May 1 1940. Charles E. Stewart, Clerk] 

State of Michigan 
Supreme Court 

i In the Matter of the Estate of Humphrey R. Wagar, 

Deceased. 

Petition of Ernest E. Wagar and Marion Page Ross, Trus¬ 
tees under the Will of Humphrey R. Wagar, Deceased, 
and Individually, for a Construction of the Will and for 
i Instructions to the Trustees as to Distribution. 

BEFORE THE ENTIRE BENCH. 

WIEST, J. 

This is a proceeding to construe the will of Humphrey R. 
Wagar, deceased. 

In July, 190S, Mr. Wagar executed his will, and died 
August 11, 1916. At the time he executed the will he had 
a wife, three children and four grandchildren. His will 
vested his estate, real and personal, in trustees, with power 
of management and duty to pay stated sums at fixed periods 
to his wife and children and, upon the death of such bene¬ 
ficiaries, to convey the residue of his estate to the four grand- 
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children, naming them, but provided that, in case any grand¬ 
child died prior to the death of the last survivor of his 
children then the share of such deceased grandchild should 
be divided among the legal heirs of such grandchild, share 
and share alike. The will was duly admitted to probate and 
the trustees acted. 

Wellington Cass Page, one of the grandchildren, died 
13 months before testator, was under the age of 21 years, 
unmarried and without issue. 

39 The trustees under the will brought this proceeding 
to have the court determine what disposition is to 
be made of the one-fourth interest in the residue of the 
estate, which would have passed under the will to the de¬ 
ceased grandchild had he lived, and, if it be held that such 
share is intestate property, then, when and how that share 
is to be distributed. 

The circuit judge held that the grandchild, having pre¬ 
deceased the testator, all interest given him in the will 
lapsed or ceased at his death because he died during the 
lifetime of the testator; that by such lapse the estate in 
this particular did not become intestate property but re¬ 
mained a portion of decedent’s estate to be divided upon 
the death of testator’s last surviving child; that upon the 
death of testator’s last surviving child the share that would 
have gone to the deceased grandchild should pass to the 
three surviving grandchildren, not as a class gift but as 
a gift to them individuals, to be divided share and share 
alike. 

The trustees under the will appeal, contending that 
the residuary devise to the deceased grandchild lapsed and 
became intestate property. 

The will provided: 

“7th. Subject to the life estate of my beloved wife, 
and children above named, I give, devise and bequeath 
to my grandchildren, Portia W. Wagar, H. R. Wagar, 
Jr., Marion W. Page and Wellington Cass Page, sons 
and daughters of my children, all the remainder of my 
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real estate and personal property, and all that may 
remain thereof and be accumulated by my trustees, 
whether said property is in the name of Humphrey R. 
Wagar, or H. R. Wagar Estate, or in whatever name 
it may be held, or wherever situated, to have and to 
hold the same to themselves, their heirs and assigns 
forever, and to be divided between them, share and 
share alike. This devise, however, always subject to 
this condition: that in case of the death of any of said 
grandchildren, prior to the time of the decease of the 
survivor of niv children, then and in such case, the 
40 share or shares of the said deceased grandchild shall 
be divided among the legal heirs of said grandchild 
share and share alike.” 

Clearly, the testator intended to dispose of his whole 
estate, and to that end provided for devolution in case of a 
istated contingency. Does the fact that the grandchild died 
before the will became operative defeat the manifest pur¬ 
pose of the testator? 

In Clark v. Mack, 161 Mich. 545, a will gave two sisters 
a life estate, with remainder over as follows: 

“ ‘Should one of them die first, the one that is left 
shall use and control all that remains until her death, 
when if anything remains, it shall then be divided among 
the nearest of kin.’ ” 

Both beneficiaries died before the testatrix and in a suit 
to construe the will the claim was made that: 

“The legatees, Emily A. Coe and Esther A. Coe, 
under the will, took an absolute estate in fee simple, 
and that by reason of both of the said legatees having 
died before the death of the testatrix the legacy lapsed, 
and the estate became intestate, and should be divided 
among the heirs of the deceased, as provided by the 
statutes of this State, in case of intestate estates”. 

The court stated: 

“We are unable to agree with the contention of 
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counsel for complainants in the construction of this 
will. * * * 

“Bearing in mind that the legatees, Emily A. Coe 
and Esther A. Coe both died in the lifetime of the testa¬ 
trix (Esther having died in April, 1940, and Emily in 
March, 1905, more than two years before the death of 
the testatrix), what is to become of the property? The 
will says: ‘It shall then be divided among the nearest 
of kin.’ It is fair to suppose that Mrs. Sellman knew 
of the death of her two sisters, yet she allowed over two 
years to elapse without making any change in her will, 
and we think that she intended the last clause of the 
will to be effective. "When a will fairly construed is 
susceptible of two constructions, one of which would 
render it inoperative, and the other give effect to it, 
the dutv of the court is to adopt the latter construc¬ 
tion. * ** * 

41 “We think that the testatrix intended that the prop¬ 
erty, upon the death of Emily and Esther, should go 

to her nearest of kin.” 

In the case at bar we hold that the devise to Wellington 
Cass Page goes to, and is “to be divided among the legal 
heirs of said grandchild, share and share alike/’ and that 
the legal heirs of Wellington Cass Page are to be deter¬ 
mined as of the date of the death of the last surviving child 
of the testator and the estate is ready to be distributed in 
accordance with the provisions of the will. 

The decree in the circuit is reversed, and one will be en¬ 
tered here in accordance with this opinion. No costs. 

42 Exhibit “G” 


[Filed May 1 1940 Charles E. Stewart, Clerk] 

Last Will and Testament of Fred L. Wagar 

I, FRED L. WAGAR, sound in body and mind, but wish¬ 
ing to make timelv arrangements concerning the control 
and disposition of such property as I shall own at the time 
of my death, do hereby make and declare this to be MY 
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LAST WILL AND TESTAMENT , hereby revoking any 
previous one. 

ITEM ONE. My legal domicile is in the City of Wash¬ 
ington, District of Columbia, where I have resided for a 
number of years, and while I have built a house in Wash¬ 
ington County, Alabama, where I spend a portion of my 
time, I have no present intention of changing said resi¬ 
dence, and unless a contrary determination is hereafter in¬ 
serted as a codicile to this will, it may be known that said 
i City of Washington continued to be my place of residence 
up to the time of my death. 

ITEM TWO. I hereby devise and bequeath unto my wife, 
Elizabeth H. Wagar, as trustee and executrix under the pro- 
i visions of this will, all of my property of every kind and 
wherever situated, or to which I have any claim at the time 
of my death, to be held and controlled by said trustee, while 
i acting as such, and in event of her death, or for any other 
reason ceasing to act, by her successor, or successors until 
i ten years from her death. I direct and desire that she, and 
i her successor, or successors, be required to give a bond in 
some reputable Bonding Company, in the sum of Twenty- 
i five thousand ($25,000.00) Dollars, for the faithful perform¬ 
ance of the duties imposed on her hereunder, the premium 
thereon to be paid by my estate, and she or her successor, 
or successors, shall be paid for all services rendered as such 
! trustee the sum of Five thousand dollars ($5,000.00) a year, 
! and necessary expenses incurred in the discharge of the 
duties as such trustee. In the event of her death, or 
43 failure or inability to qualify, I direct that my son, 
H. R. Wagar, Jr., shall act as trustee and executor 
and should he be unable to do so, my daughter Portia Marsh- 
i burn and in the event that none of these should qualify, or 
i all die before the expiration of said ten years, some suitable 
person shall be named by the Court in the District of Co¬ 
lumbia, wherein this will is probated. 

ITEM THREE. I hereby authorize, empower and direct, 
i such trustee, or her successor, or successors, after my death, 
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to take possession of manage and control the property 
belonging to my estate, and, without order of Court, to sell 
and convey any portion thereof, when it appears to such 
trustee to be to the best interest of such estate, and to 
invest and reinvest the proceeds thereof, or any of the 
moneys of my estate, as often as it may be necessary, and 
to execute any notes, bills of sale, mortgages, deeds of 
trust, or transfers of any character that may be necessary 
or desirable in transactions occurring in connection with 
• the management of said estate, reposing full trust and con¬ 
fidence in the wisdom and integrity of said trustee. 

ITEM FOUR. I direct and desire that annual settle¬ 
ments shall be made, but with the unanimous consent of my 
wife, daughter, and son, such accounting need not be in 
court, if they think it desirable to save that extra expense, 
and at such periods of accounting, I direct that one-half of 
the net income from my estate be divided equally among the 
beneficiaries, and the remaining half shall be used in the 
upkeep and betterment of the real property forming a part 
of my estate, and if there be more than sufficient for that 
purpose, the remainder shall be invested and become a part 
of the body of said estate. By beneficiaries I mean my wife, 
son and daughter. 

ITEM FIVE. If, by reason of the destruction, or partial 
destruction of any of the buildings belonging to my estate, 
by fire, storm, or other cause, it should require, in 
44 addition to the insurance thereon to rebuild, or repair 
said property, a sum in excess of that available from 
half of the net income, said trustee is authorized to borrow 
for such purpose such additional amount as may be neces¬ 
sary, it being my intention that in calculating the net income 
only the following items shall be taken into consideration, 
after payment of debts and funeral expenses, viz: Such 
repairs as may be necessary by reason of ordinary wear and 
tear, interest on such money as may be borrowed for unusual 
replacement, or repair, and expenses of administration, in¬ 
cluding compensation of trustee, insurance and taxes. 
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ITEM SIX. In case of the death of my daughter, with¬ 
out issue alive at such time, I direct and desire her portion 
of the income from the estate to be equally divided between 
my wife and my son, or in case of his death without issue 
then living, what would have been his portion of said income 
shall be so divided between my wife and daughter; in case 
of my wife’s death what would have been her portion of 
said income shall be divided between my son and daughter, 
and in case of such children dying leaving issue or descend¬ 
ants, such issue or descendants shall receive their parents, 
or ancestors share of such income. 

' ITEM SEVEN. At the final settlement, I direct and de¬ 
sire that all of my property shall be equally divided between 
my son and daughter, but if, at such time, either shall have 
died, leaving issue alive, at the time of such final settle¬ 
ment, such living issue shall receive the portion of the par¬ 
ent in such settlement. Should, at the time of such settle¬ 
ment, my children be dead, with no descendants alive, the 
property shall then be equally divided among those who 
would have been mv heirs had mv death occurred at the time 

V •> 

of such settlement. 

! ITEM EIGIIT. Any beneficiary under this will contest¬ 
ing same, the income which said beneficiary would otherwise 
have been entitled to under this will, shall be paid into 
45 the estate and become a part of the body thereof and 
not be distributed until at the end of the ten year 
period when it shall be considered as still a portion of the 
body of the estate, and distributed as such. 

IX TESTIMONY WHEREOF, I have hereunto set my 
hand and seal, on this 18th day of March, 1926, and, for the 
purpose of indentification, I have likewise written my name 
on the left hand side of each of the two preceding sheets on 
which this will is typewritten and executed this will in trip¬ 
licate, leaving one copy with my wife and the other with my 
attorney, J. H. Webb, intending to place the other in some 
safe place, all of said copies to be treated as originals of 
equal dignity, and should the one I keep be lost, destroyed, 
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or mislaid, it shall not be taken as an indication of the revo¬ 
cation of this will, as should I ever do this, it will be evi¬ 
denced by another will, or codicil executed in same way and 
left with same parties. 

i 

(Signed) Fred L. Wagar [seal] 

We, J. H. Webb, and Claudine Joseph, do hereby certify 
that FRED L. WAGAR, whose name is signed to the fore¬ 
going will, executed the same in our presence, after declar¬ 
ing it to be his LAST WILL AND TESTAMENT and we, 
in his presence, and in the presence of each other, at the 
time of the signing of said will, and at his request have here¬ 
unto set our names as witnesses to the execution of said 
will. 

Signed J. H. Webb Signed Claudine Joseph 

46 Exhibit “H” 

[Filed May 1 1940 Charles E. Stewart, Clerk] 

Last Will and Testament of Ernest E. Wagar 

I, ERNEST E. WAGAR, of the City of Washington, Dis¬ 
trict of Columbia, being of sound and disposing mind, mem¬ 
ory and understanding, do make, publish and declare this 
as and for my last Will and Testament, hereby expressly 
revoking any and all wills and testamentary dispositions of 

mv estate bv me at anv time heretofore made. 

« % » 

FIRST: I do hereby give, devise and bequeath my entire 
estate, real, personal and mixed, of which I may die seized 
and possessed, whether owned by me at the time of the exe¬ 
cution of this will or acquired subsequently thereto, and 
specifically including therein all my interest, whether as 
stockholder, creditor or otherwise, in the Wagar Realty 
Company, Inc., of Alexandria, Virginia, to my beloved wife, 
CLORINDA A. WAGAR, the same to be hers absolutely 
and in fee simple. 
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SECOND AND LASTLY: I do hereby constitute and 
appoint my said wife, CLORINDA A. WAGAR, to be the 
executrix of this my last Will and Testament, and direct and 
request that she be not required to give any bond or under¬ 
taking as such Executrix. 

IN WITNESS WHEREOF, I do hereunto set my hand 
and seal, at Washington, District of Columbia, this the thir¬ 
teenth day of January, A. D. 1928. 

Ernest E. Wagar [seal] 

SIGNED, sealed, published and declared by the above- 
named ERNEST E. WAGAR as and for his last Will and 
Testament in our presence; and at his request, and 

47 in his presence, and in the presence of each other, we 
do hereunto sign our names as subscribing witnesses 

thereto, at Washington, D. C., this thirteenth day of Janu¬ 
ary, A. D. 1928. 

Ernest E. Wagar 

Mary Puffenberger 

i 1515 Mass. Ave. N.W. 

Marguerite H. Cannon 

i 3114 Rodman St., N.W. 

Richard A. Ford 
1719 K St., N.W., Wash., D. C. 

48 Exhibit “I” 


[Filed May 1 1940 Charles E. Stewart, Clerk] 


Schedule of Personal Property in the Hands of the 
Surviving Trustee, Marion Page Greenwood 

Estimated 

Value 


1. Wagar Land Company— 

241 shares of the capital stock of 
the Wagar Land Company, a Michigan 
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Corporation, par value $100.00 per 
share 

2. Wagar Apartment Corporation— 

83 shares of the capital stock of 
the Wagar Apartment Corporation, 
$100.00 par value, @75 

3. Consumers Power Company— 

840 shares of 4 J /2% preferred stock 
of Consumers Power Company, par 
value of $100.00 

4. Balance in bank accounts, Riggs Na¬ 

tional Bank, Washington, D. C. and 
Ionia County National Bank, Ionia, 
Michigan, not definitely known as of 
this date but less than $500.00 

5. Book account Wagar Land Company:— 

The original inventory of the 
trustees’ book account of the 
Wagar Land Company was given as 
$15,000. This account was 
$13,500.00 and is still existing 
with interest unpaid from about 
May 1,1937 


$24,100 


6,225 


84,000 


500 


13,500 


TOTAL $128,325.00 
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Exhibit “J” 


[Filed May 1 1940 Charles E. Stewart, Clerk] 

Real Estate—Michigan 

All those certain pieces or parcels of land in the Town¬ 
ship of Lyons, County of Ionia, and State of Michigan, 
known and described as follows, to-wit: 
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The east half {Y>) of the southeast quarter (%) of sec¬ 
tion number two (2) also that part of the East half (*4) 
of section number eleven (11) which lies north of the high¬ 
way, containing about ten (10) acres, being in all about 
ninety (90) acres, be the same more or less, township num¬ 
ber seven (7) north of range number five (5) west, Ionia 
County, Michigan; 

Also all those certain pieces and parcels of land lying 
and being in the city of Ionia, Ionia County, Michigan, and 
described as follows to-wit: The East twenty-one (21) feet 
and one (1) inch of the west sixtv-two and one-half (62%) 
feets of lot number twenty-five (25) in the city of Ionia, for- 
merlv village of Ionia Countv Seat and according to the 
plat thereof, said lands being more accurately described 
as follows, to-wit: the West sixty-two and one-half (62%) 
feet of lot number twenty-five (25) of the city of Ionia (for¬ 
merly village of Ionia County Seat) excepting the lands 
conveved to the State Savings Bank bv deed recorded in 
Liber 157 of deeds at page 418 and described as follows, 
to-wit: The west forty-one (41) feet and five (5) inches 
of lot number twenty-five (25) of the original plat of Ionia 
County Seat (now city of Ionia) according to the recorded 
plat thereof, intending to convey to the center of the wall 
separating the west two stores from the east store in the 
block known as the Wagar Block in the city of Ionia. Also 
the right to use for the party of the second part and its 
tenants for all purposes connected with its and their busi¬ 
ness, the front stairway in the building next east of the prop- 
ertv above described and the stairwav leading from the sec- 
ond to the third floor of said east building. The parties of 
the first part hereby expressly reserve the right to the use 
of the stairway in the rear of the property above conveyed 
and also the inside stairway leading from the second to the 
third floor for themselves and their tenants, intending that 
the above described stairways shall be used for the same 
purposes as now used. The parties of the first part also 
reserve the right for their tenants to use the water-closets 
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on the second and third floors of the building above con¬ 
veyed and also have access to them. The above described 
property is subject to an easement or right of way given 
to Erastus Y. Yeomans by deed dated September 3rd, 1894, 
and also subject to the rights of the public in the alley in 
the rear of said premises. 

Also the West twenty-three and one-half (23 1 / 4) feet off 
from lot number twenty-four (24) according to the recorded 
plat of the village (now city) of Ionia; subject to right of 
way across the north end, as recorded in Liber 116 of deeds 
at page 19S in the office of the Register of Deeds, Ionia 

50 County, Michigan, said land being in the city of 
Ionia, County of Ionia, State of Michigan. 

Also the following certain pieces and parcels of land 
lving and being in the Village of Lake Odessa, Ionia Countv, 
Michigan, as follows: Lot seven (7) of Block fourteen (14); 
also lots two (2) three (3) four (4) five (5) and six (6) of 
block fifteen (15). 

51 Exhibit “K” 

[Filed May 1 1940 Charles E. Stewart, Clerk] 
Recorded February 20, 192S. 

No. 82 
Deed 

This deed, made this twenty-sixth (26) day of November, 
in the year one thousand nine hundred and twenty-seven, by 
and between Ophelia E. Wagar, widow of Humphrey R. 
Wagar, residing at Ionia, Michigan, Fred L. Wagar, resid¬ 
ing at Wagar, Alabama; Miriam Page Ross, residing at 
Jefferson Barracks, St. Louis, Missouri; Portia W. Marsh- 
burn, residing at Fort Riley, Kansas; Humphrey R. Wagar, 
residing at Atlanta, Georgia, and Nellie W. Peterson, resid¬ 
ing at Ionia, Michigan, parties of the first part, and Ernest 
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E. Wagar and Clorinda A. Wagar, liis wife, of the City of 
Washington, District of Columbia, parties of the second 
part: 

Whereas, Humphrey R. Wagar, husband of the said Ophe- 
i lia E. Wagar, heretofore departed this life, leaving a last 
will and testament, bearing date the second day of July, 
A. D., 1908, which said last will and testament was duly 
admitted to probate on or about the thirtieth day of October, 
A. D., 1916, and under the provisions thereof the parties 
hereto of the first part, together with Ernest E. Wagar, one 
of the parties hereto of the second part, are now the sole 
beneficiaries; 

And whereas, in and by said last Will and testament Fred 
1 L. Wagar and Miriam Page Ross, two of the parties hereto 
of the first part, and Ernest E. Wagar, one of the parties 
hereto of the second part, are named as Trustees to have the 
management of the Estate of said Humphrey R. Wagar, and 
are to serve as such Trustees without compensation other 
than the interest in the income of said Estate given them 
therein; 

And -whereas, during the eleven (11) years, that have 
elapsed since the death of the said Humphrey R. 
52 Wagar, the active management of the Estate of said 
i Humphrey R. Wagar has, with the consent and at the 

instance of all the beneficiaries of said Estate, been devolved 
upon and is now being conducted by the said Ernest E. 
Wagar, to the great profit of said estate, and the same hav¬ 
ing been largely enhanced in value as the result of his 
management: 

And whereas, included among the properties belonging 
to the said Humphrey R. Wagar Estate, are Lot numbered 
Twenty Two (22) in Square numbered One Hundred and 
i Twenty (120) improved by premises 702 Nineteenth Street, 
Northwest and Lot numbered Twenty three (23) in said 
Square numbered One Hundred and Twenty (120) improved 
by premises 1901 G Street, Northwest, both in the City of 
Washington, District of Columbia, the former of said prem- 
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ises being now occupied by the said Ernest E. Wagar as 

his home; 

And whereas, the parties hereto of the first part, recog¬ 
nizing the value of the sendees rendered by the said Ernest 
E. Wagar in connection with the management of the Estate 
of said Humphrey R. Wagar, are desirous, notwithstanding 
the provisions of the will of the said Humphrey R. W’agar, 
that some reasonable compensation shall be made to the 
said Ernest E. Wagar for such services and have agreed 
that the real estate above mentioned and described, com¬ 
prising part of the said Humphrey R. Wagar Estate, shall 
be conveyed and transferred to the said Ernest E. Wagar, 
and Clorinda A. Wagar, his wife, for the term of their natu¬ 
ral lives and the life of the survivor. 

Now, therefore, this deed witnesseth that in considera¬ 
tion of the premises, and in further consideration of the 
sum of Five Dollars ($5.00) to each of the parties hereto 
of the first part in hand paid by the parties hereto of the 
second part, the said parties of the first part have granted, 
bargained and sold, and do by these presents grant, 
53 bargain, and sell unto the parties of the second part 

and the survivor of them Lots numbered Twentv Two 

* 

(22) and Twenty three (23) in Square numbered One Hun¬ 
dred and Twenty (120) in the City of Washington, District 
of Columbia, together with the improvements, rights, privi¬ 
leges and appurtenances to the same belonging. 

To have and to hold the same unto and to the sole use, 
benefit and behoof of said parties of the second part and 
the survivor of them, for and during the term of their natu¬ 
ral lives, and the life of the survivor of them, and no longer, 
with the right to the said parties of the second part and 
the survivor of them, to have and receive, for and during 
the term of their natural lives, all the rents, issues and 
profits of said real estate, without deduction on account of 
any taxes, insurance or other expenses or of repairs to said 
real estate, it being understood and agreed that such taxes, 
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insurance, or other expenses and repairs to said real estate 
shall be a charge against the general estate of said Hum¬ 
phrey R. AVagar. 

And the parties of the second part agree that they will 

not, at any time during the continuance of the life estate 

hereby granted to them, and to the survivor of them, in 

anv wav encumber the estate so granted. 

1 In witness whereof, the parties hereto of the first part 

have hereunto set their hands and seals the dav and vear 

•> • 

first hereinbefore written. 


Ophelia E. Wagar [seal] 
Fred L. AVagar [seal] 

Marion Page Ross [seal] 
Portia W. Marshburn [seal] 
Humphrey R. AVagar [seal] 
Nellie AV. Peterson [seal] 


All of the above parties acknowleged before a Notary that 
the foregoing was their act and deed. 

***•••• 

54 Answer of Defendant, Marion Page Greenwood, 

to Amended Complaint 

[Filed Jun 10 1940 Charles E. Stewart, Clerk] 

Now comes the defendant, Marion Page Greenwood, and 
answers the amended complaint in the above entitled cause 
as follows: 

1. Defendant admits that jurisdiction in this cause must 
be founded as set forth in paragraph 1 of the original 
complaint. 

2. The defendant admits that she became an owner as 
one of the tenants in common in fee simple of certain valu¬ 
able real properties, located in the District of Columbia, 
formerly belonging to Humphrey R. AA T agar, deceased, of 
Ionia, Michigan, under a remainder vested in them at his 


51 


death under the provisions of the last will and testament of 
the said Humphrey R. Wagar, dated July 2, 1908, as set 
forth in paragraph 2 of the oirginal complaint; but denies 
that each of the plaintiffs and the said defendant owns a 
one-tlhrd interest in said properties which allegation of the 
plaintiff is contrary to the opinion of the Supreme Court 
of the State of Michigan as set forth and attached to the 
plaintiffs’ amended complaint as Exhibit “F’\ 

3. The defendant admits the allegations set forth in para¬ 
graph 3 of said original complaint. 

4. The defendant admits the allegations set forth in para¬ 
graph 4 of said original complaint. 

5. The defendant admits the allegations set forth in 

paragraph 5 of said original complaint. 

55 6. The defendant admits the allegation set forth 

in paragraph 6 of the plaintiffs’ original complaint 
but alleges that the decree mentioned therein has been 
ordered reversed by the opinion of the Supreme Court of 
the State of Michigan which opinion is attached to the plain¬ 
tiffs ’ amended complaint as Exhibit “F”. 

7. The defendant alleges that she is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph 7 of the original com¬ 
plaint. 

8. The defendant alleges that she is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph S of the complaint. 
The defendant alleges that on October 25, 1939, a stipula¬ 
tion was entered into between the plaintiffs and the defend¬ 
ant in this cause consenting to the appointment of a receiver 
as prayed for in the prayer of the said original complaint, 
which stipulation has been filed in this Court. 

9. The defendant admits the allegation as set forth in 
paragraph 9 of the plaintiffs’ amended complaint. 

10. The defendant admits that in the event the share de¬ 
vised in the will of said Humphrey R. Wagar to Wellington 
Cass Page is to be divided in the manner suggested by the 
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opinion of the Supreme Court of Michigan referred to, it 
becomes necessary to determine who are the heirs of said 
Wellington Cass Page; but alleges the jurisdiction to de¬ 
termine the heirs of said Wellington Cass Page rests in the 
Probate Court in the County of Ionia, State of Michigan, 
in which Court the will of the Testator, Humphrey R. 
Wagar, is probated and which Court has exercised juris¬ 
diction over the trust estate of the said Testator, or in the 
Circuit Court of the County of Ionia which Court has juris¬ 
diction of the parties in a suit for the construction of said 
testator’s will in proceedings entitled “In the Matter of 
the Estate of Humphrey R. Wagar, Deceased”. The de¬ 
fendant further alleges that the opinion attached to the 
plaintiffs’ amended complaint as Exhibit “F” and the 
decree as entered in the Supreme Court of Michigan in 
the above mentioned case, directs the above men- 
56 tioned Court in Michigan to determine the heirs of 
Wellington Cass Page. The defendant therefore 
denies that this Court has jurisdiction to determine the said 
heirs of Wellington Cass Page. The defendant admits the 
allegations as to the parties’ relationship to Wellington 
Cass Page but further avers that Nellie Wagar Page, the 
mother of Wellington Cass Page, died in the year 1934; 
and that Rufus Lee Page, the father of Wellington Cass 
Page, died in the year 1928; and that the defendant is the 
sole surviving heir of her mother, Nellie Wagar Peterson, 
and that she is entitled to the said device in accordance 
with the statutes of the District of Columbia and the State 
of Michigan. The defendant admits the further allegation 
in said Paragraph but denies that this Court is not bound 
by the decree and opinion of the Supreme Court of Michi¬ 
gan, attached as Exhibit “F” of the plaintiffs’ amended 
complaint and that said decree is in error as to the law. 
The defendant avers that this Court should hold that said 
devise to Wellington Cass Page did not lapse as alleged in 
paragraph 6 of said original complaint. 

, 11. The defendant admits the allegations set forth in 
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pargarapli 11 of the plaintiffs’ amended complaint but de¬ 
nies that the contentions of the parties as set forth in said 
paragraph are in accordance with the decree and opinion 
of the Supreme Court of Michigan as set forth in the opin¬ 
ion attached to the plaintiffs ’ amended complaint as Exhibit 
“F”. The defendant avers that this Court should deny the 
contentions of any such parties as set forth in said para¬ 
graph 11 which contentions are conrtary to the opinion and 
decree of the Supreme Court of the State of Michigan as 
set forth and attached to the plaintiffs’ amended complaint 
as Exhibit “F”. 

12. The defendant admits at the time of the death of the 
testator, Humhprev R. AYagar, he was possessed of certain 
personal property which came into the hands of the trustees 
under his will, which personal property the said trustees, 
by his said will, were directed to sell and invest in real 
property in the District of Columbia. The defendant avers 

that the trustees were not bound by said provision 
57 to sell said personal property and that she does not 

have knowledge that the plaintiffs at any time re¬ 
quested or made a demand upon the trustees to sell said 
personal property. The defendant further avers that said 
personal property is not within the jurisdiction of this 
Court and that she appears herein in her individual ca¬ 
pacity and not as a surviving trustee. The defendant 
further alleges that the surviving trustee is under the 
jurisdiction of the Probate Court for the County of Ionia, 
State of Michigan, and has not been discharged by said ' 
Court under which jurisdiction she is acting as surviv¬ 
ing trustee under bond. The defendant denies that this 
Court has jurisdiction over said personal property and 
said surviving trustee to consider that said personal 
property has been converted into real property in the 
District of Columbia and as such, is subject to partition 
by this Court in this action. 

13. The defendant admits the allegations set forth in 
paragraph 13 of the plaintiffs’ amended complaint. 
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14. The defendant admits that the testator, Humphrey 
R. Wagar, died, seized and possessed of certain real estate 
in the State of Michigan, described in Exhibit “J” of the 
plaintiffs’ amended complaint; but denies that this Court 
has any .-jurisdiction to determine whether or not the Michi¬ 
gan real estate should be considered as converted into real 
estate in the District of Columbia and subject to partition 
by this Court. The defendant alleges that the jurisdiction 
rests solely in the proper Court in the State of Michigan 
in which State the real estate is located. 

, 15. The defendant admits the allegations set forth in 
paragraph 15 of the plaintiffs’ amended complaint. 

16. The defendant admits the execution of a deed attached 
to the plaintiffs’ amended complaint as Exhibit “K” but 
denies that the said deed should be declared void or that 
said deed is unenforceable. 

58 In Respect to Plaintiffs’ Demands 

1. The defendant alleges that she is the surviving Trustee 
under the will of the Testator, Humphrey R. Wagar, re¬ 
ferred to herein and in possession of certain personal 
property referred to in Exhibit “I” of the plaintiffs’ 
amended complaint but further alleges that as the surviving 
trustee she is under the jurisdiction of the Probate Court 
of the County of Ionia serving under bond and not dis¬ 
charged as to her trusteeship. The plaintiff avers that the 
personal property as set forth in the plaintiffs’ amended 
complaint is not located within the jurisdiction of this 
Court. The plaintiff alleges that if this Court decrees cer¬ 
tain properties referred to in paragraph 12 of the plain¬ 
tiffs’ amended complaint to be converted into District of 
(jJolumbia real estate, that she is not before this Court ex¬ 
cept in her individual capacity and denies the right of this 
Court to require her to turn over any of said property as 
requested by the plaintiff as the surviving trustee until she 
shall have been discharged as a trustee and directed to do 
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so by proper order and decree of the Probate Court of the 
County of Ionia of the State of Michigan. 

2. The defendant avers that in accordance with the plain¬ 
tiffs’ demand, the cloud upon the title to the property re¬ 
ferred to in the plaintiffs’ amended complaint be removed 
by order of this Court in accordance with the opinion and 
decree of the Supreme Court of the State of Michigan which 
opinion is attached to the plaintiffs’ amended complaint as 
Exhibit “F”. 

3. In respect to the plaintiffs’ demand that the Court 
may enter a declaratory judgment declaring the rights of 
the plaintiffs and of the respective defendants in and to the 
properties referred to in this amended complaint, the de¬ 
fendant alleges that such declaratory judgment be in accord¬ 
ance with the decree and opinion of the Supreme Court of 
the State of Michigan as set forth in Exhibit “F” attached 
to the plaintiffs’ amended complaint. 

4. The defendant admits the demand of the plain¬ 
tiffs. 

5. The defendant admits the demand of the plain¬ 

tiffs. 

59 6. The defendant denies that plaintiffs should be 

allowed reasonable attornevs’ fees herein in this 
proceeding unless the defendants are allowed like reason¬ 
able fees inasmuch as the plaintiffs contend that the plain¬ 
tiffs and defendant have an equal interest in all property 
which may be subject to partition, pursuant to the pro¬ 
visions of Chapter 12 of Title 25 of the Code of Laws of 
the District of Columbia. 

Delos G. Smith 
726 Jackson Place, N. W. 
Washington, D. C. 

Attorney for the Defendant 
Marion Page Greenwood 

• •••••• 
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60 Answer of Defendant Gertrude Page Individu¬ 
ally and as Guardian of Defendant Rufus Lee 
Page to Amended Complaint for Declaratory 
Judgment, Removal of Cloud Prom Title and 

for Partition 

[Filed Jul 111940 Charles E. Stewart, Clerk] 

1. Defendants admit that this Court has jurisdiction to 
partition the real property within the District of Columbia 
and to appoint receivers thereof, which was the sole relief 
sought in the original complaint. Defendants deny that 
the Court has jurisdiction to determine the additional ques¬ 
tions raised by the amended complaint, inasmuch as they 
have alreadv been determined bv the highest court of the 

State of Michigan, in which State the testator was 

61 domiciled at the time of his death, where his estate 
has been administered. These plaintiffs appeared in 

said suit in Michigan, and the decision of such court is bind¬ 
ing and final as to the plaintiffs herein. 

2. The defendants deny all of the allegations set forth in 
paragraph 2 of the original complaint and on the contrary, 
allege that wdiile the plaintiffs and the defendant Greenwood 
have an interest in certain real properties located in the 
District of Columbia formerly belonging to the late Hum¬ 
phrey R. Wagar of Ionia, Michigan, such interest is not a 
one-third interest, but is subject to the one-eighth interest 
of the defendant Rufus Lee Page in such property, under 
the laws of Michigan, as determined by the Supreme Court 
of the State of Michigan. 

3. Defendants have no information as to the allegations 
contained in paragraph 3 but believe that the said allega¬ 
tions are correct, except that defendant Rufus Lee Page 
also is one of the owners of said property. 

4. Defendants admit the allegations contained in para¬ 
graph 4. 
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5. Defendants admit the allegations contained in para¬ 
graph 5. 

6. Defendants admit that Wellington Cass Page, grand¬ 
son of the testator, died in the year 1915, prior to the death 
of the testator, and admit that Exhibit “C” of the bill of 
complaint is a correct copy of the opinion of the Circuit 
Court for the County of Ionia, State of Michigan, in a suit 
for the construction of said testator’s will in proceedings 
entitled “In the Matter of the Estate of Humphrey R. 
Wagar, Deceased’’, and that such plea was entered on the 
11th day of October, 1939. Defendants allege, however, that 
the decree of the said Circuit Court has been reversed by 
the Supreme Court of Michigan in a decision which is set 
forth as Exhibit “F” of the amended complaint. Under 
the laws of Michigan, as interpreted by the Supreme Court 

in said decision, the devise to Wellington Cass Page 
62 is to be divided among his legal heirs, to be deter¬ 
mined as of the date of the death of the last surviving 
child of the testator. Defendants allege that the last sur¬ 
viving child of the testator died on October 6,1939, as shown 
by paragraph 5 of the original complaint herein and defend¬ 
ants further allege that under the laws of Michigan, the said 
Rufus Lee Page was one of the two legal heirs of the said 
Wellington Cass Page and, accordingly, under the laws of 
Michigan, entitled to a one-eighth share in the estate of the 
testator. 

Defendants also allege that the matter having been deter¬ 
mined by the Supreme Court of Michigan this Court should 
partition the property only in accordance with said decree. 

7. Defendants have no personal knowledge of the facts 
alleged in paragraph 7, but believe the same to be true. 

8. Defendants have no information as to the values of the 
property alleged in paragraph 8, but believe they are sub¬ 
stantially correct. Defendants deny, however, that plain¬ 
tiffs and the defendant Greenwood are the sole owners of 
said property, but on the contrary, allege that defendant 
Rufus Lee Page has a one-eighth interest in said property. 
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9. Defendants admit tlie allegations contained in para¬ 
graph 9, but allege that the plaintiffs herein and the defend¬ 
ant Greenwood appeared in such suit in the State of Michi¬ 
gan, filed answers therein, and are bound by the said deci¬ 
sion. Defendants allege that the Michigan court had com¬ 
plete jurisdiction to determine the questions there presented 
and has determined said questions. 

i 10. Defendant allege that the share devised in the will 
of Humphrey R. Wagar to Wellington Cass Page must be 
divided in accordance with the decision of the Supreme 
Court of Michigan and that the heirs of Wellington Gass 
Page, in accordance with such decision, must be determined 
| as of the date of death of the last surviving child of 

63 the testator, which was October 6, 1939. Defendants 

allege that under the laws of Michigan said Rufus Lee 
Page was one of the two legal heirs of Wellington Cass 
Page and entitled to a one-eight interest in the estate of the 
said Humphrey R. Wagar. Defendants admit that Welling¬ 
ton Cass Page died in 1915 prior to the death of the testator 
and at the time of his death, was a minor, unmarried, and 
without issue. Defendants also admit that Wellington Cass 
Page was the son of Rufus Lee Page, Sr., and Nellie Wagar 
Page, the latter being the daughter of the testator, Hum¬ 
phrey R. Wagar, and that said Wellington Cass Page left 
surviving him, his mother and father, the defendant Marian 
Page Greemvood, wiio is a sister of whole blood, and the 
defendant, Rufus Lee Page, who is his half-brother. De¬ 
fendants also admit that Rufus Lee Page w*as the son of 
Rufus Lee Page, Sr., wiio died in 1928, and the defendant 
Gertrude Page, his second wife. 

Said defendant Rufus Lee Page has been found to be non 
compos mentis and defendant Gertrude Page, mother of 
the said defendant Rufus Lee Page is the legal guardian 
of the said Rufus Lee Page. 

i Defendants further allege that the question presented 
in the complaint as to wdio is to receive the estate of the 
said testator has been decided by the highest court of Michi- 
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gan in which State the testator was domiciled. In deciding 
this question the Supreme Court of Michigan had before 
it all of the parties, as shown by the record, a certified copy 
of which is attached hereto and made a part hereof as Ex¬ 
hibit “A”, and therefore was entirely competent to enter 
a final decree, said decree having been entered, it is res 
adjudieata, and this Court has no jurisdiction to entertain 
a collateral attack on said decree. 

11. Defendants have no information as to contentions 
being made by certain parties hereto that by virtue of the 
death of 'Wellington Cass Page prior to the death of the 
testator, Humphrey R. Wagar, the share of Wellington Cass 

Page in the estate of the said testator became intes- 
64 tate property and descends in law to the heirs of the 
said Humphrey R. Wagar, but defendants deny that 
there is any foundation for such claim in view of the deci¬ 
sion of the Supreme Court of Michigan, in which all such 
questions were, or could have been, raised. 

Defendants deny that the share of Wellington Cass Page 
became intestate property and descends in law to the heirs 
of the said Humphrey R. Wagar, and allege that the Su¬ 
preme Court of Michigan’s determination of this question 
is final and binding upon the parties hereto. 

The defendants have no personal knowledge of the other 
allegations found in paragraph 11 but believe same to be 
true insofar as they are not in conflict with the foregoing. 

12. Defendants admit the allegations contained in the 
first two sentences of paragraph 12 but deny that such per¬ 
sonal property is subject to partition by the Court in this 
action. On the contrary, defendants allege that the status 
of the property is to be determined only by the courts of 
Michigan pursuant to the laws of Michigan and that the 
Supreme Court of Michigan has determined how the estate 
of the said testator, Humphrey R. Wagar, including the 
property referred to in said paragraph 12 of the amended 
complaint, is to be distributed, and if the estate be so dis¬ 
tributed, defendant Rufus Lee Page is entitled to a one- 
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eighth interest. Therefore, defendants deny that such prop¬ 
erty is subject to partition by this Court in this action. 

13. Defendants have no personal knowledge of the facts 
alleged in paragraph 13, but believe the same to be true. 

14. Defendants admit the allegations of facts set forth 
in paragraph 14, but for the reasons set forth in answer 
to paragraph 12, defendants deny that such property can 
be subject to partition by this Court in these proceedings. 

15. Defendants deny that the claim of Rufus Lee Page 
constitutes a cloud upon the title of the plaintiffs. On the 
contrary, defendants allege that by virtue of the decision 

of the Supreme Court of Michigan, it has been deter- 
65 mined that said Rufus Lee Page is entitled to a one- 
eighth interest in said property; that accordingly the 
plaintiffs have no title to that part of the property repre¬ 
sented by the said Rufus Lee Page’s one-eighth interest. 
Defendants also deny that any actual controversy exists 
between plaintiffs and the defendants, inasmuch as all the 
parties have litigated this controversy to a final decision 
by the highest court of the State of Michigan. Defendants 
allege that this decision has determined the interests of 
the parties in the estate of said Humphrey R. Wagar. 

16. Defendants are without actual knowledge of the facts 
set forth in paragraph 16 in the amended bill of complaint 
and neither admit nor deny the allegations of fact contained 
therein, except that defendants allege that neither defendant 
Gertrude Page nor Rufus Lee Page was party to said deed 
pnd consequently, so far as the said deed may affect the said 
interest of Rufus Lee Page in any of the estate of said 
Humphrey R. Wagar, such deed is inoperative and void. 
Therefore, defendants demand that the defendant Hum¬ 
phrey R. Wagar, Jr. (or his successor in interest); the 
defendant Marian Page Greenwood; the defendant Clorinda 
Wagar, and the plaintiff Portia Wagar Marshburn account 
tp the defendant Rufus Lee Page for his interest in any 
rents or other income derived from said property. 
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17. Any allegations not specifically admitted in the fore¬ 
going answer are hereby denied. 

18. For further and separate defences the defendants 
further allege: 

(a) The decision of the Supreme Court of Michigan, 
before which court all of the parties hereto appeared 
except said Rufus Lee Page, is res adjudicata as to the 
questions here sought to be determined; 

(b) Plaintiffs are estopped from prosecuting said 
66 complaint which should be dismissed. 

Gertrude Page 
East Main Street, 

Ionia, Michigan. 

Gertrude Page 
Guardian of defendant 
Rufus Lee Page , 

East Maint Street, 

Ionia, Michigan. 

Charles F. Wilson 
Sherley, Wilson & Weaver, 

730 15th Street N.W. 

Washington, D. C. 

Geer II. Smith, 

Ionia, Michigan. 

Attorneys for Defendant Gertrude Page 
Individually and as Guardian of Defendant 
Rufus Lee Page. 

Service accepted: 

J os. A. Burkart 
Woodward Building, 

Attorney for Plaintiff Marshburn. 



62 


Edmund D. Campbell, 

Southern Building 

Attorney for Plaintiff Wilkinson. 

Delos G. Smith, 

726 Jackson Place, Northwest, 

Attorney for Defendant Greenwood. 

Copies served on July S and 9th. 

H B Weaver 

63 Answer and Counterclaim of the Defendant 

Clorinda A. Wagar 

[Filed Jul 11 1940 Charles E. Stewart, Clerk] 

The defendant Clorinda A. Wagar denies the allegations 
of the amended complaint for declaratory judgment, re¬ 
moval of cloud from title and for partition, insofar as they 
allege that title to the property set forth therein is in the 
plaintiffs and the defendants Marion Page Greenwood, Ger¬ 
trude Page, guardian of Rufus Lee Page, and Rufus Lee 
Page, and avers that by reason of the death of Wellington 
Cass Page prior to the death of Humphrey R. Wagar, the 
share of the said Wellington Cass Page in the estate of 
Humphrey R. Wagar became intestate property and de¬ 
scended to the heirs-at-law of the said Humphrey R. Wagar 
and that as the sole legatee and devisee under the will of 
her late husband, Ernest E. Wagar, she is the owner of the 

one third undivided share thereof inherited bv her late 

•> 

husband. 


Second Defense and Counterclaim 

i 

That as to the matters referred in paragraph 16 of said 
amended complaint the defendant Clorinda A. Wagar avers 
that she is the surviving grantee in the deed referred to 
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therein and annexed as Exhibit “K” to said amended com¬ 
plaint. She denies that said deed is void because not exe¬ 
cuted by Rufus Lee Page or for any other reason and 
alleges the same to be in all respects valid. The defend¬ 
ant Clorinda A. Wagar alleges that even should the 
69 Court hold that the devise and bequest to Wellington 
Cass Page did not lapse and become void by reason 
of his death in the lifetime of Humphrey R. Wagar, Sr., 
practically all those who would take as his heirs are parties 
to the said deed and are bound thereby. The defendant 
further alleges that from the date of the execution of said 
deed to the date of the death of her co-life tenant the pro¬ 
visions of said deed were carried out and performed by the 
trustees of the estate of Humphrey R. Wagar, deceased, 
and the taxes, repairs, insurance, heating, electrictv and gas 
charges, replacements and other expenses of the property 
included in said deed, averaging $1500.00 per year, were 
paid out of the trust estate and charged against and ac¬ 
counted for by the trustees. She further avers that such 
payments were made with the acquiescence and consent of 
the grantors in the deed and plaintiff Mell R. Wilkinson and 
that such parties are estopped from denying the validity 
thereof. She further avers that since the death of her hus¬ 
band, Ernest E. Wagar, the surviving trustee of the estate 
of Humphrey R. Wagar has failed and refused and still 
fails and refuses to make provision for such expenses which 
are a lien on the general estate of Humphrey R. Wagar, 
and no provision for payment has been made by the grantors 
in the said deed, all greatly to the embarrassment and an¬ 
noyance of the defendant Clorinda A. Wagar who has been 
required to advance funds and incur charges in the amount 
of $791.94 to provide for such expenses, which are daily 
increasing over that amount. 

WHEREFORE DEFENDANT CLORINDA A. WAGAR 
DEMANDS: 

1. That she be decreed the owner of a one-twelfth un¬ 
divided interest in the Estate of Humphrey R. Wagar, de- 
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ceased, and that upon partition her distributive share be 
paid to her. 

2. That the receiver herein, G. Edward Altemus, be or¬ 
dered to reimburse her for advances made in the sum of 
$791.94 and further ordered to pay the charges contemplated 
by the deed from Ophelia A. Wagar et al. to her of a life 
interest in 702 19th Street, N. W., from time to time as they 
accrue. 

70 3 . That in the alternative, judgment in the sum of 

$791.94 be entered against the grantors in the said 
deed, Portia W. Marshburn, Marion Page (Ross) Green¬ 
wood, and Humphrey R. Wagar (Jr.), and Mell R. Wilkin¬ 
son, assignee of Humphrey R. Wagar (Jr.). 

4 . That under the direction of this Honorable Court a 
trust be created and a sufficient portion of the estate of 
Humphrey R. Wagar be embraced therein to provide income 
from which to pay the expenses and charges contemplated 
by said deed from Ophelia E. Wagar et al. to Clorinda A. 
Wagar et vir. of a life interest in 702 19th Street, N. W. 
and that the trustee appointed to administer the trust be 
ordered to pay such charges from time to time as they 
accrue during the lifetime of this defendant. 

5 . That the charges, present and future, agreed to be paid 
by the grantors in the said deed be adjudged a lien of the 
general estate of Humphrey R. Wagar. 

i 6. That the defendant Clorinda A. Wagar be allowed rea¬ 
sonable attorneys fees. 

1 7 . That the defendant Clorinda A. Wagar may have such 
„ other relief as mav«be just. 


Clorinda A. Wagar 
By her attorneys: 
Richard A. Ford, 
Trans-Lux Building, 
and 
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William E. Carey, Jr., 
Union Trust Building, 
740 15th Street, N. W.? 

Copy received 

E. D. Campbell, 

J.M. 

Of counsel for plaintiff. 

Delos G. Smith 

Attorney for defendant Greenwood. 

**•_••*• 

« 

71 Amended Answer of Defendant, Marion Page 
Greenwood, to Amended Complaint 

[Filed Aug 26 1940 Charles E. Stewart, Clerk] 

Now comes the defendant, Marion Page Greenwood, and 
answers the amended complaint in the above entitled cause 
as follows: 

1. Defendant admits that juisdiction in this cause must 
be founded as set forth in paragraph 1 of the original com¬ 
plaint, but alleges as hereinafter set forth that this Court 
is without jurisdiction as to certain new issues set forth 
in the plaintiffs’ amended complaint. 

2. The defendant admits that she became an owner as 
one of the tenants in common in fee simple of certain valu¬ 
able real properties, located in the District of Columbia, 
formerly belonging to Humphrey R. Wagar, deceased, of 
Ionia, Michigan, under a remainder vested in them at his 
death under the provisions of the last will and testament 
of the said Humphrey R. Wagar, dated July 2, 1908, as set 
forth in paragraph 2 of the original complaint; but denies 
that each of the plaintiffs and the said defendant owns a 
one-third interest in said properties, and avers this allega¬ 
tion of the plaintiff, is contrary to the opinion of the Su¬ 
preme Court of the State of Michigan as set forth and 
attached to the plaintiffs’ amended complaint as Exhibit 
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“F”. The defendant further alleges that the contention 
of the plaintiffs that each of said plaintiffs and this defend¬ 
ant own a one-third interest in the said properties referred 
to in Paragraph 2 of the original complaint is contrary to 
law and a proper construction of the will under the laws of 
the District of Columbia. 

,72 3. The defendant admits the allegations set forth 

in paragraph 3 of said original complaint, 
j 4. The defendant admits the allegations set forth in para¬ 
graph 4 of said original complaint. 

! 5. The defendant admits the allegations set forth in para¬ 
graph 5 of said original complaint. 

! 6. The defendant admits the allegations set forth in para¬ 
graph 6 of the plaintiffs’ original complaint but alleges that 

the decree mentioned therein has been ordered reversed bv 

• 

the opinion of the Supreme Court of the State of Michigan 
which opinion is attached to the plaintiffs’ amended com¬ 
plaint as Exhibit “F”. The defendant avers that 'Welling¬ 
ton Cass Page was the son of Nellie Wagar Peterson, the 
daughter of Humphrey R. Wagar, the testator, and one 
Rufus Lee Page, Sr., and that the said Nellie Wagar Peter¬ 
son at the time of the testator’s death was divorced from 
Rufus Lee Page, Sr. The defendant herein is the daughter 
of Nellie Wagar Peterson and the said Rufus Lee Page, Sr. 
and a full-blood sister of Wellington Cass Page referred to 
in Paragraph 6 of the plaintiffs’ original complaint. Wel¬ 
lington Cass Page, the grandson of the testator, died prior 
to the death of Humphrey R. Wagar, a minor, unmarried 
and without issue. The defendant further avers that the 
question before the Circuit Court, County of Ionia of the 
State of Michigan, was as to the disposition to be made of 
the one-fourth interest in the residue of the estate of Hum¬ 
phrey R. Wagar, devised by said will to Wellington Cass 
Page who predeceased the testator and as to whether this 
share should be distributed to the heirs at law of Humphrey 
R. Wagar, separate from the trust created under the will, 
or whether such interest has become a part of the trust 
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estate under provisions of the will. The defendant further 
alleges that the opinion and decree set forth in paragraph 
6 of the plaintiffs’ original complaint is contrary to the 
law of the State of Michigan and District of Columbia. 

7. The defendant alleges that she is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraph 7 of the original 
complaint. 

73 8. The defendant alleges that she is without knowl¬ 

edge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph 8 of the 
complaint. The defendant alleges that on October 25,1939, 
a stipulation was entered into between the plaintiffs and the 
defendant in this cause consenting to the appointment of 
a receiver as prayed for in the prayer of the said original 
complaint, which stipulation has been filed in this Court. 

9. The defendant admits the allegation as set forth in 
paragraph 9 of the plaintiff’s amended complaint. 

10. The defendant admits that in the event the share 
devised in the will of said Humphrey R. Wagar to Welling¬ 
ton Cass Page is to be divided in the manner suggested by 
the opinion of the Supreme Court of Michigan referred to, 
it becomes necessarv to determine who are the heirs of said 
Wellington Cass Page: but alleges the jurisdiction to deter¬ 
mine the heirs of said Wellington Cass Page rests in the 
Probate Court in the County of Ionia, State of Michigan, 
in which Court the will of the Testator, Humphrey R. 
Wagar, is probated and which Court has exercised juris¬ 
diction over the trust estate of said Testator, or in the 
Circuit Court of the County of Ionia which Court has juris¬ 
diction of the parties in a suit for the construction of said 
testator’s will in proceedings entitled “In the Matter of 
the Estate of Humphrey R. Wagar, Deceased”. The de¬ 
fendant further alleges that the opinion attached to the 
plaintiffs’ amended complaint as Exhibit “F” and the 
decree as entered in the Supreme Court of Michigan in the 
above mentioned case, directs the above mentioned Court 
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in Michigan to determine the heirs of Wellington Cass Page. 
The defendant therefore denies that this Court has juris¬ 
diction to determine the said heirs of Wellington Cass Page. 
The defendant admits the allegations as to the parties’ rela¬ 
tionship to Wellington Cass Page but further avers that 
Nellie Wagar Page, the mother of Wellington Cass Page, 
<lied in the year 1934; and that Rufus Lee Page, the father of 
Wellington Cass Page, died in the year 1928; and that the 
defendant is the sole surviving heir of her mother, Nellie 
Wager Peterson, and that she is entitled to the said de¬ 
vice in accordance with the statutes of the District of Co¬ 
lumbia and the State of Michigan. The defendant 
74 admits the further allegation in said paragraph but 

denies that this Court is not bound bv the decree and 

•> 

opinion of the Supreme Court of Michigan, attached as 
Exhibit “F” of the plaintiffs’ amended complaint and that 
said decree is in error as to the law. The defendant denies 
that this Court should hold that said devise to Wellington 
Cass Page did lapse as alleged in Paragraph 6 of said 
original complaint as determined by the decree entered by 
tjie Circuit Court for the County of Ionia, State of Michi¬ 
gan. The defendant further alleges that if this Court should 
determine that the residuarv devise to Wellington Cass 
Page did not lapse due to his death before the testator, 
Pumphrey R. Wagar, that the defendant herein under the 
laws of the District of Columbia is entitled to all real estate 
located in the District of Columbia which Wellington Cass 
Page would have taken under the will of the testator if he 
had not predeceased the testator as the defendant is the 
sister of the full-blood of Wellington Cass Page. The de¬ 
fendant further avers that Rufus Lee Page, Junior, a de¬ 
fendant herein, is a stranger of the blood of Humphrey R. 
Wagar, the testator, being the son of Rufus Lee Page and 
his second wife, Gertrude Page, a defendant herein. 

11. The defendant admits the allegations set forth in 
paragraph 11 of the plaintiffs’ amended complaint but de¬ 
nies that the contentions of the parties as set forth in said 
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paragraph are in accordance with the decree and opinion 
of the Supreme Court of Michigan as set forth in the opinion 
attached ot the plaintiffs’ amended complaint as Exhibit 
“F”. The defendant avers that this Court should deny the 
contentions of any such parties as set forth in said para¬ 
graph 11 which contentions are contrary to the opinion and 
decree of the Supreme Court of the State of Michigan as 
set forth and attached to the plaintiffs’ amended complaint 
as Exhibit “F”. 

12. The defendant admits at the time of the death of the 
testator, Humphrey R. Wagar, he was possessed of certain 
personal property which came into the hands of the trustees 
under his will, which personal property the said trustees, 
by his said will, were directed to sell and invest in real 
property in the District of Columbia. The defendant avers 

that the trustees were not bound by said provision to 
75 sell said personal property and that she does not have 

knowledge that the plaintiffs at any time requested or 
made a demand upon the trustees to sell said personal prop¬ 
erty. The defendant further avers that the said personal 
property is not within the jurisdiction of this Court and 
that she appears herein in her individual capacity and not 
as a surviving trustee. The defendant further alleges that 
the surviving trustee is under the jurisdiction of the Pro¬ 
bate Court for the County of Ionia, State of Michigan, and 
has not been discharged by said Court under which juris¬ 
diction she is acting as surviving trustee under bond. The 
defendant denies that this Court has jurisdiction over said 
personal property and said surviving trustee to consider 
that said personal property has been converted into real 
property in the District of Columbia and, as such, is subject 
to partition by this Court in this action. 

13. The defendant admits the allegations set forth in par¬ 
agraph 13 of the plaintiffs’ amended complaint. 

14. The defendant admits that the testator, Humphrey 
R. AVagar, died, siezed and possessed of certain real estate 
in the State of Michigan, described in Exhibit “J” of the 
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plaintiffs’ amended complaint; but denies that this Court 
has any jurisdiction to determine whether or not the Michi¬ 
gan real estate should be considered as converted into real 
estate in the District of Columbia and subject to partition 
by this Court. The defendant alleges that the jurisdiction 
rests solely in the proper Court in the State of Michigan in 
which State the real estate is located. 

i 15. The defendant admits the allegations set forth in para¬ 
graph 15 of the plaintiffs’ amended complaint. 

16. The defendant admits the execution of a deed attached 
to the plaintiffs’ amended complaint as Exhibit “K” but 
denies that the said deed should be declared void or that 
said deed is unenforceable. 

17. The defendant further alleges that since the filing of 
the Plaintiffs’ Amended Bill of Complaint, there has been 
entered on August 6,1940, in the Supreme Court of the State 
of Michigan, in accordance with the opinion attached to the 
Plaintiffs’ Amended Complaint as Exhibit “F”, a decree 
of said court in the proceedings referred to in Paragraph 2 
of said Amended Complaint, which decree is attached 
hereto as Defendant’s Exhibit “A”. 

76 In Respect to Plaintiffs’ Demands 

j 1. The defendant alleges that she is the surviving Trustee 
upder the will of the Testator, Humphrey R. Wagar, re¬ 
ferred to herein and in possession of certain personal prop¬ 
erty referred to in Exhibit “I” of the plaintiffs’ amended 
complaint but further alleges that as the surviving trustee 
she is under the jurisdiction of the Probate Court of the 
County of Ionia serving under bond and not discharged as 
to her trusteeship. The plaintiff avers that the personal 
property as set forth in the plaintiffs’ amended complaint 
is not located within the jurisdiction of this Court. The 
plaintiff alleges that if this Court decrees certain properties 
referred to in paragraph 12 of the plaintiffs’ amended com¬ 
plaint to be converted into District of Columbia real estate, 
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that she is not before this Court except in her individual 
capacity and denies the right of this Court to require her 
to turn over any of said property as requested by the plain¬ 
tiff as the surviving trustee until she shall have been dis¬ 
charged as a trustee and directed to do so by proper order 
and decree of the Probate Court of the County of Ionia of 
the State of Michigan. 

2. The defendant avers that in accordance with the plain¬ 
tiffs’ demand, the cloud upon the title to the property re¬ 
ferred to in the plaintiffs’ amended complaint be removed 
by order of this court in accordance with the opinion and 
decree of the Supreme Court of the State of Michigan which 
opinion is attached to the plaintiffs’ amended complaint as 
Exhibit “F”, and in accordance with the law of the District 
of Columbia. 

3. In respect to the plaintiffs ’ demand that the Court may 
enter a declaratory judgment declaring the rights of the 
plaintiffs and of the respective defendants in and to the 
properties referred to in this amended complaint, the de¬ 
fendant alleges that such declaratory judgment be in accord¬ 
ance with the decree and opinion of the Supreme Court of 
the State of Michigan as set forth in Exhibit “F” attached 
to the plaintiffs’ amended complaint, and in accordance with 
the law of the District of Columbia. 

4. The defendant admits the demand of the plain¬ 
tiffs. 

5. The defendant admits the demand of the plain¬ 

tiffs. 

77 6. The defendant denies that plaintiffs should be 

allowed reasonable attorneys’ fees herein in this pro¬ 
ceeding unless the defendants are allowed like reasonable 
fees inasmuch as the plaintiffs contend that the plaintiffs 
and defendant have an equal interest in all property which 
may be subject to partition, pursuant to the provisions of 
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Chapter 12 of Title 25 of the Code of Laws of the District 
of Columbia. 

Delos G. Smith 
726 Jackson Place, N. W. 
i Washington, D. C. 

Attorney for the Defendant 
Marion Page Greenwood 

Service of this Amended Answer is hereby acknowledged: 
August 24, 1940. 

Joseph A. Burkart 
Woodward Building 
Attorney for Plaintiff 
Portia Wagar Marshhurn 

Edmund D. Campbell 

Per H N 0 
Southern Building 
Attorney for Plaintiff 
Mell R. Wilkinson 

78 Defendant’s Exhibit “A” 

[Filed Aug 26 1940 Charles E. Stewart, Clerk] 

AT A SESSION OF THE SUPREME COURT OF THE 
STATE OF MICHIGAN, Held at the Supreme Court Room, 
in the Capitol, in the City of Lansing, on the sixth day o^ 
August, in the year of our Lord one thousand nine hundred 
and forty. 

Present the Honorable 

i George E. Bushnell, 

Chief Justice, 

, Edward M. Sharpe, 

Bert D. Chandler, 

Walter H. North, 

Thomas F. McAllister, 
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Howard Wiest, 

Henry M. Butzel, 

Associate Justices. 

In the Matter of the Estate of Humphrey R. Wagar, 

deceased. 

Marion Page Ross, Individually and as Trustee, and 
Clorinda R. Wagar, Plaintiffs and Appellants, 

vs 40940 

Portia W. Marshburn, et al., 

Defendants. 

The above entitled cause having been heard upon appeal 
from the Circuit Court for the County of Ionia, in Chancery, 
on a decree entered in said Court and cause on October 11, 
1939, and this Court having found said decree to be erro¬ 
neous and having filed its opinion herein stating the rea¬ 
sons therefor, 

IT IS HEREBY ADJUDGED AND DECREED AS 
FOLLOWS: 

1. The decree entered in the Circuit Court for the Countv 
of Ionia, in Chancery, dated October 11, 1939, is hereby 
reversed and set aside. 

2. The one-fourth share of the residue of the estate of 
Humphrey R. Wagar, deceased, which would have gone to 
Wellington Cass Page had he survived the last of the children 
of Humphrey R. Wagar, by the terms of the devise contained 
in such will, goes to and is to be divided among the legal 
heirs of Wellington Cass Page share and share alike; that 
the legal heirs of Wellington Cass Page are to be determined 
as of the date of the death of Ernest E. Wagar who was the 
last surviving child of the testator and such estate shall be 
distributed in accordance with said will and this decree, and 

in accordance with such determination. 

3. Insofar as the supplemental decree in this cause, 
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dated November 1, 1939, and which was entered by 
stipulation between Humphrey R. Wagar, Jr., and Mell R. 
Wilkinson as assignee of the interests of Humphrey R. 
Wagar, Jr., may conflict with this decree, such supplemental 
decree is modified to accord herewith. 

4. None of the parties to this cause shall receive costs on 
this appeal. 

State of Michigan—ss. 

I, Jay Mertz, Clerk of the Supreme Court of the State of 
Michigan, do hereby certify that the foregoing is a true and 
correct copy of a decree entered in said Court in said cause; 
that I have compared the same with the original, and that 
i^; is a true transcript therefrom, and the whole of said orig¬ 
inal decree. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of said Supreme Court, at Lansing, 
t^iis 6th day of August, in the year of our Lord one thousand 
nine hundred and forty. 


COPY 

• 

• 

Signed by Clerk of Court. 

# • • • * 
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Order 


[Filed Jan 13 1942 Charles E. Stewart, Clerk] 

Upon consideration of the suggestion of the defendant 
Rufus Lee Page that he has been restored to soundness of 
mind, filed herein by Charles F. Wilson and Henry B. 
Weaver, Jr., his attorneys of record, and as shown by a 
certified copy of the Order of the said Probate Court of the 
County of Ionia in the State of Michigan, it is this 13th day 
of January, 1942, 

ORDERED, that the Answer heretofore filed in this cause 
on behalf of the said defendant Rufus Lee Page by his for- 
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mer guardian Gertrude P. Page, be now taken and con¬ 
sidered as his individual Answer. 

Jennings Bailey 

Justice 

86 Stipulation 

[Filed Jan 21 1942 Charles E. Stewart, Clerk] 

The parties to the above action, through their respective 
counsel, who have signed the stipulation each reserving the 
right to object to the relevancy and materiality of any of 
the documents or statements of fact referred to below, 
hereby stipulate for the purpose of this action and for no 
other that the facts set forth below and the copies of docu¬ 
ments referred to herein are true facts and true copies of 
the documents referred to respectively, and that as to said 
facts hereinafter set forth no further proof will be re¬ 
quired or admitted in this action, and as to the documents 
hereinafter referred to, they may be considered as true 
copies and as having been offered in evidence herein. This 
stipulation shall not prevent any of the parties hereto from 
offering testimony with respect to matters of fact or with 
respect to documents not covered by this stipulation. 

1. That Humphrey R. Wagar whose life long residence 
and domicil was in the City of Ionia, County of Ionia, State 
of Michigan, died August 11, 1916, leaving a last will and 
testament which was executed at Ionia, Michigan, July 2, 
1908, and which was duly admitted to probate and record 

in the Probate Court of Ionia County, Michigan, Sep- 
S7 tember 26, 1916; that the certified copy of said will 
attached to the original Bill of Complaint and re¬ 
ferred to as Exhibit “B” is a true copy of said will. 

2. That following the settlement of the estate of Hum¬ 
phrey R. Wagar, as executors under his will his two children 
Fred L. Wagar and Ernest E. Wagar, and his granddaugh- 
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ter MarionW. Page (now Marion W. Page Ross Greenwood) 
nominated in said will as trustees of said estate, were ap¬ 
pointed such trustees in 1919 by the Probate Court of Ionia 
County, Michigan, and qualified as such January 6, 1920. 

3. That on December 14, 1938, Ernest E. Wagar and 
Marion W. Page Ross (now defendant Marion Page Green¬ 
wood), trustees under the will of said deceased and indi¬ 
vidually filed in the Circuit Court of Ionia County, State of 
Michigan, In Chancery, a bill for the construction of the 
will of said Humphrey R. Wagar and for instructions to 
the trustees as to the distribution of said estate; that the 
plaintiffs in this cause and the defendants Marion Page 
Greenwood, Humphrey R. Wagar, Jr., and Elizabeth II. 
Wagar were all parties to said suit and filed pleadings 
therein; that said Bill of Complaint is set out in Exhibit 
‘fA” attached to the Answer of defendant Gertrude Page 
and is a true copy thereof. 

4. That the said cause came on to be heard before the 
Honorable Roval A. Hawlev, Circuit Judge for the Countv 
of Ionia, State of Michigan, on the 27th day of June, 1939, 
upon the pleadings theretofore filed; that after the hearing 
and consideration of the case the Court, on October 11,1939, 
entered its decree holding that Wellington Cass Page, grand¬ 
child of the testator, having predeceased the testator, all 
interest given him in the will lapsed or ceased at his death 
because he died during the lifetime of the testator; that by 

such lapse the estate in this particular did not become 
88 intestate property but remained a portion of dece¬ 
dent’s estate to be divided upon the death of dece¬ 
dent’s last surviving child; that upon the death of testator’s 
last surviving child, the share that would have gone to the 
deceased grandchild passed to the three surviving grand¬ 
children, not as a class gift but as a gift to them individu¬ 
ally, to be divided share and share alike; that the copy of 
the opinion of Hon. Royal A. Hawley, attached to said origi- 
nal'complaint as Exhibit “C” is a true copy of said opinion. 

5. That Ernest E. Wagar, the last surviving child of 
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Humphrey R. Wagar, Sr., died October 6, 1939, and that 
upon the death of the said Ernest E. Wagar the trust created 
by the will of Humphrey R. Wagar ceased and determined. 
Marion Page Ross Greenwood, surviving trustee, has not 
yet made a final accounting to the Probate Court of Ionia 
County, Michigan. 

6. That on October 16, 1939, Portia W. Marshburn and 
Mell R. Wilkinson, two of the defendants in the said suit 
in the Circuit Court of Ionia County, Michigan, In Chan¬ 
cery, filed in this court their complaint for partition and 
appointment of a receiver, in which they averred that the 
devise in said will of said Wellington Cass Page had lapsed 
by virtue of his death as had been determined by decree 
entered in the Circuit Court for the County of Ionia, State 
of Michigan, In Chancery, in a suit for the construction of 
said testator’s will, a certified copy of said decree being 
annexed to said petition as Exhibit “ C 

7. That Marion W. Page Ross Greenwood and Humphrey 
R. Wagar, Jr., were the only parties named as defendants 
to said complaint. 

8. That in accordance with one of the prayers of said 
petition this Court on the 26th day of October, 1939, ap¬ 
pointed G. Edward Altemus as the Receiver to take posses¬ 
sion of certain of the real property in the District of Colum¬ 
bia belonging to said estate of said Humphrey R. Wagar 
as Receiver, to hold the rents, issues and profits pending 
further order of the Court; that the said G. Edward Altemus 

duly qualified and is now acting as such Receiver. 

S9 9. That from the decree of the Circuit Court of 

Ionia County, Michigan, In Chencery, the trustees 
appealed to the Supreme Court of the State of Michigan, 
contending that the residuary devise to the deceased grand¬ 
child, Wellington Cass Page, had lapsed and become intes¬ 
tate property of the estate of Humphrey R. Wagar; that 
the certified copy of the record in the Supreme Court of 
Michigan filed herein as Exhibit “A” to the Answer of 
defendant Gertrude Page, individually and as guardian of 
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the defendant Rufus Lee Page, to the Amended Complaint 
herein is a true copy of said record on file in said Court in 
said cause. 

10. That after the filing of the original Complaint herein 
the Supreme Court of the State of Michigan on the 6th 
day of August, 1940, reversed the decree of the Circuit 
Court of the County of Ionia, Michigan, In Chancerv, and 
held that “the one-fourth share of the residue of the estate 
of Humphrey R. Wagar, deceased, which would have gone 
^:o Wellington Cass Page had he survived the last of the 
children of Humphrey R. Wagar, by the terms of the devise 
contained in such will, goes to and is to be divided among 
the legal heirs of Wellington Cass Page share and share 
alike; that the legal heirs of Wellington Cass Page are to 
be determined as of the date of the death of Ernest E. 
Wagar, who was the last surviving child of the testator, 
and such estate shall be distributed in accordance with said 
will and this decree, and in accordance with such determi¬ 
nation.” That the copy of the opinion of the Supreme Court 
of the State of Michigan attached to the amended complaint 
as Exhibit “F” is a true copy thereof. 

, 11. That thereafter the original complaint in this case 
was amended by adding Clorinda Wagar, the wife of Ernest 
B. Wagar, Rufus Lee Page, Jr., the half brother of Welling¬ 
ton Cass Page; Gertrude Page, the mother and guard- 
90 ian of Rufus Lee Page, Jr., and Elizabeth Wagar, 
the wife of Fred L. Wagar; that said amended com¬ 
plaint also prayed that, in addition to partition, this Court 
epter a declaratory judgment declaring the rights of the 
parties, and for removal of the cloud from the title as well 
as for partition, and for general relief. 

12. That in accordance with the order and decree of the 
Supreme Court of Michigan, Gertrude Page, guardian of 
the estate of the defendant herein, Rufus Lee Page, a men¬ 
tally incompetent person, filed in the Circuit Court of the 
County of Ionia, In Chancery, a petition for a determina¬ 
tion of the legal heirs of Wellington Cass Page, and on the 
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day of November, 1941, said Court ordered, adjudged 
and decreed: 

“(1) That the only legal heirs of Wellington Cass 

Page as of and on October 6, 1939, which is the date 

of the death of Ernest E. Wagar, who was the last 

surviving child of Humphrey R. Wagar, deceased, are 

herebv determined to be: 

*> 

I. Marion W. Page Ross Greenwood, a full sister. 
II. Rufus Lee Page, Jr., a half brother. 

(2) That Marion W. Page Ross Greenwood and Ru¬ 
fus Lee Page, Jr., are the sole and only legal heirs of 
Wellington Cass Page, as of and on October 6,1939, and 

as such are herebv entitled in accordance with the de- 

•> 

cree of the Supreme Court of the State of Michigan and 
the terms of the will of Humphrey R. Wagar, deceased, 
to share and share alike in both the real and personal 
property, the one-fourth share or interest in and to all 
of the residue and remainder of the estate of Humphrey 
R. Wagar, deceased, which would have gone to Welling¬ 
ton Cass Page had be survived the last of the children 
of Humphrey R. Wagar, deceased, and said aforesaid 
one-fourth share or interest shall be distributed accord¬ 
ingly and in accordance with the terms of this decree.” 

That appeal has been taken from said decree dated the 

- day of November, 1941, and is now pending in the 

Supreme Court of Michigan; 

13. That the interest of the plaintiff Mell R. Wilkinson 
in the aforesaid properties is derived by virtue of the fact 
that pursuant to order of this court entered in the 
91 case of Fidelity and Deposit Company of Maryland 
v. Humphrey R. Wagar, Jr., et al., being Equity 
Cause No. 55034, Edmund D. Campbell, trustee, appointed 
by this Court, made sale of all of the right, title and interest 
of Humphrey R. Wagar, Jr., in and to the estate of the said 
Humphrey R. Wagar, and on August S, 1935, said sale hav¬ 
ing been duly confirmed by this Court, did convey the right, 
title and interest of said Humphrey R. Wagar, Jr., unto 
Ashcraft Wilkinson Company, a corporation; and further 
by reason of the fact that on August 25,1938, the said Ash- 
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craft Wilkinson Company, by deed did convey its right, title 
and interest so acquired to the plaintiff Mell R. Wilkinson, 
which deed was recorded among the Land Records of the 
District of Columbia, on the 13th day of October, 1939; that 
the copy of the deed from Edmund D. Campbell to the Ash¬ 
craft Wilkinson Company, attached to the original com¬ 
plaint as Exhibit “D” is a true copy thereof; that the copy 
of the deed from Ashcraft Wilkinson Company to Mell R. 
Wilkinson, attached to the original complaint as Exhibit 
“E” is a true copy thereof. 

i 14. That Wellington Cass Page who died intestate in 
1915, prior to the death of the testator, and who at the time 
of his death was a minor of unsound mind, unmarried and 
without issue, was the son of Rufus Lee Page, Sr. and Nellie 
Wagar Page, the latter being the daughter of the testator, 
Humphrey R. Wagar; that said Wellington Cass Page left 
surviving him his mother and father, the defendant Marion 
Page Greenwood, who is a sister of whole blood, and the 
defendant Rufus Lee Page who is a half-brother. Said 
Rufus Lee Page, born at Ionia, Michigan, January 19,1907, 
is the son of Rufus Lee Page, Sr., who died in 1928, and the 
j defendant Gertrude P. Page, his second wife. 

92 15. That the copy of the will of Fred L. Wagar 

attached to said amended complaint and referred to 
as Exhibit “G” is a true copy thereof, and said will has 
been probated in the Probate Court for the City of Mobile, 
Alabama. 

! 16. That the copy of the will of Ernest E. Wagar attached 
to said amended complaint and referred to as Exhibit “H” 
is a true copy thereof, and the same has been probated in 
this Court. 

i 17. That the copy of the deed from Ophelia E. Wagar, 

et al, to Ernest E. Wagar and Clorinda Wagar, attached to 

“K” 

said amended complaint and referred to as Exhibit “L”, 
i$ a true copy thereof and is recorded among the land rec¬ 
ords of the District of Columbia; that neither defendant 
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Gertrude P. Page nor Rufus Lee Page were parties to said 
deed. 

That since the death of Ernest E. Wagar on October 6, 
1939, the defendant Clorinda Wagar has from time to time 
met expenditures for maintenance, repairs, insurance and 
other expenses on the property located at 702 19th Street, 
X. W., for which she claims the right to present detailed 
evidence and demands reimbursement from the parties to 
said deed or their successors in interest; that the trustees of 
the estate of H. L. Wagar from the date of the aforesaid 
deed until the date of the death of Ernest Wagar, paid from 
funds in their possession the taxes, insurance, repairs and 
expenses to said real estate, without exception being made 
thereto by any of the grantors in said deed with the excep¬ 
tion that the plaintiff Portia W. Marshburn filed objections 
to the allowance of the 1931 and 1932 accounts of the trus¬ 
tees as to these expenditures, which objections were over¬ 
ruled by the Probate Court of Ionia County, Michigan, on 
October 2S, 1933. There is pending in the Porbate Court 
of Ionia County, objections filed by plaintiff Portia 
93 W. Marshburn to the allowance of the 193S and 1939 
accounts of the trustees of the estate of H. L. Wagar, 
certain of said objections being specifically directed to ex¬ 
penditures for taxes, insurance, repairs and other expenses 
on the aforesaid property. Since the death of Ernest E. 
Wagar no payment has been made on account of insurance, 
repairs or other expenses, but District of Columbia real 
estate taxes on the aforesaid property have been paid by 
the receiver herein. 

18. At the time of his death (August 11,1916) said Hum¬ 
phrey R. Wagar left surviving him his wife Ophelia E. 
Wagar, who died in the year 192S, and three children, 
namely, Fred L. Wagar, Ernest E. Wagar and Xellie Wagar 
Peterson. There were also living at this time three grand¬ 
children, Portia W. Wagar (now Marshburn), Humphrey 
R. Wagar (designated in these proceedings as Humphrey 
R. Wagar, Jr.) daughter and son respectively of Fred L. 
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Wagar, and Marion Wagar Ross (now Greenwood), daugh¬ 
ter of Nellie Wagar Peterson. 

19. Prior to the death of said Humphrey R. Wagar, his 
daughter Nellie Wagar Page had been divorced by a decree 
of the Circuit Court of Ionia County, Michigan, from Rufus 
Lee Page, Sr. on August 8,1903, and subsequently had been 
married to one Peterson; that by said Rufus Lee Page, Sr. 
she had two children, Wellington Cass Page and Marion 
Wagar Page (now Greenwood), the latter being one of the 
trustees named in the said will of Humphrey R. Wagar 
and the only trustee now surviving; that Nellie Wagar Page 
Peterson died intestate in the year 1934, leaving no hus¬ 
band or child or children except Marion Wagar Page Rose 
Greenwood. 

20. That Fred L. Wagar died in July, 1935, leaving a 
widow, Elizabeth Wagar (defendant herein) and two chil¬ 
dren, the said Portia Wagar Marshburn and Humphrey 
R. Wagar (known in these proceedings as Humphrey R. 

Wagar, Jr.). 

94 21. That Ernest E. Wagar, the last surviving child 

of the testator under said will, died October 6, 1939, 
leaving his widow Clorinda A. Wagar (defendant herein) 
and no children, and leaving a will which has been probated 
in this Court. 

i 22. That Rufus Lee Page, a resident of Ionia, Michigan, 
was on October 2, 1939, adjudged by the Probate Court of 
the County of Ionia, Michigan, to be insane, and that on 
April 16, 1940, his mother Gertrude P. Page, was duly 
appointed guardian of his estate and is now acting in 
the performance of her duties as such; that thereafter on 

1941, said Rufus Lee Page was adjudged 
to be competent by the Probate Court of the County of 
Ionia, Michigan, and said Gertrude P. Page has been dis¬ 
charged as his guardian. 

23. That in addition to the real properties in the District 
of Columbia, referred to in Exhibit “A” of the original 
complaint here, said Humphrey R. Wagar died seized and 
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possessed of one-lialf interest in certain additional unim¬ 
proved properties in the District of Columbia, known as 
Lot 4, in Square 599; Lot 3, in Square 601, and Lot 13, in 
Square 610. 

24. That the testator Humphrey R. Wagar also died seized 
and possessed of certain real estate in the State of Michi¬ 
gan, correctly set forth in Exhibit “J” filed with the 
amended complaint. 

25. That the testator Humphrey R. Wagar also died seized 
and possessed of certain personal property in the State of 
Michigan which came into the hands of the trustees under 
his will and is now in physical possession of defendant 
Marion Page Greenwood, surviving trustee, as correctly set 
forth in Exhibit “I” to the amended complaint. 

Portia W. Marshburn 
B v Jos. A. Burkart 
Xeil Burkinshaw 

Trial Attorney 

Clorinda A. Wagar 
B y Richard A. Ford and 
War. E. Carey, Jr. 

Marion W. Page 
Ross Greenwood 
B v Delos G. Smith 

Attorney 

Mell R. Wilkinson 
By Edmund D. Campbell 

Attorney 

Rufus Lee Page 
B y Charles F. Wilson 
and 

H. B. Weaver 

*•*••*• 
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96 Proceedings 

*•***•• 

Opinion of the Court 

The Court (O'Donoghue, J.): Counsel have been very 
helpful to the Court in the arguments yesterday and today. 
The Court has followed counsel’s arguments and has paid 
very close attention to and listened to the authorities that 
have been cited. There is one thing that all parties are 
agreed on: that it is a cardinal rule that in the interpreta¬ 
tion of a will or the construction of a will or the determina¬ 
tion of the intent of the testator in a will, it has to be gath¬ 
ered from the four corners of the will, the language in it, 
and that one must endeavor to arrive at the intention and 
meaning of the testator bv what is said in the will. 

Paragraph 7 of the will is the one that is principally in 
question. That reads as follows: 

“Subject to the life estate of my beloved wife, and 
the children above named. I give, devise and bequeath 
to my grandchildren, Port'a AAV AVagar, H. R. AVagar, 
Jr.. Marion AY. Page and AVellington Cass Page, sons 
and daughters of my said children, all the remainder 
of my real estate and personal property, and all that 
may remain thereof and be accumulated by my trustees, 
whether said property is in the name Humphrey R. 
AA’agar or H. R. AVagar Estate, or in whatever name 
it may be held, or wherever situated, to have and to 

97 hold the same to themselves, their heirs and assigns 
forever, and to be divided between them share and 

share alike.’’ 

Had he stopped there, the situation would be different 
from the one that confronts the court now. But he went 
on in the same paragraph, with a new sentence: 

“This devise,”—which means the one in the preceding 
part of paragraph 7—“however, always subject to this con¬ 
dition : that in case of the death of any of said grandchildren, 
prior to the time of the decease of the survivor of my cliil- 
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dren, then and in such case, the share or shares of the said 
deceased grandchild shall be divided among the legal heirs 
of said grandchild share and share alike.’’ 

The Court has gone over the whole will. The Court has 
read the exact language of paragraph 7. From the whole 
will it is evident that Mr. H. R. Wagar, Sr., the testator, 
had a mind that was imbused somewhat with egotism, -with 
pride and conceit in regard to this very substantial estate 
that he had built up. 

He has endeavored to project himself into the future for 
years after his death and practically to stay on earth with 
this will and run his estate during all these years, and he 
succeeded rather well from 1916 down until 1942. But no 
matter how much a person may attempt to keep himself on 
this earth or to keep his hand at the helm of property on 
this earth, the dav comes when it has got to end. I sav 
98 that not with any reflection on the deceased, but that 
was on his mind, and you can see it in his will. 

He gave a life estate to his wife. Xot until she died was 
it to go to his three children. His three children, you 
would think, would be nearer and dearer to him than his 
grandchildren. They are just to have a life estate. The 
three of them, or the two of them, or one of them, were going 
to have the estate reserved, not another principal done 
away with, until the last of those three children died. 

The he said, “"When that time comes, then, subject to the 
life estate of my wife and children, I give, devise, and be¬ 
queath all of this property, real and personal, to my four 
grandchildren,” naming them specifically, and then he uses 
words to give them an absolute title, apparently. 

Then he says, “Well, not quite. I still want to have some¬ 
thing to say away off there in the future when my last child 
dies. If anything has happened in the meantime before 
then, I want to say now what is going to be done then after 
my last child dies.” 

That is what the man says in the will. Again he is project¬ 
ing himself into the future and endeavoring to run his estate 
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long as he can do so, and that is the reason why he says, 
“When my last child dies, if any of my grandchildren have 
died before that time, then I want to provide how his share is 
to go. I am not going to let him do as he wishes. I 

99 am going to provide that it goes to his legal heirs.” 

That is the only term, as definite as he could fix it, 
as to how the share of that grandchild was to go. 

Under the terms of that will, the Court finds and con¬ 
cludes that there was no lapse of any devise under this 
will to any one of his grandchildren, and, specifically, the 
devise to Wellington Page did not lapse. 

The Court finds and concludes that this paragraph 7 is 
a complete, all-embracing residuary clause that leaves noth¬ 
ing else to be disposed of. It says expressly, as far as a 
person could say, that he wanted to provide for every con¬ 
tingency so there could not possibly be any lapse and so 
that the residuaiy clause would prevail even until after his 
last child died and would prevail even as to any share that 
any grandchild would have under the will. 

The Court holds and finds that there was no intestacy. 

In regard to this share of Wellington Page, the Court 
holds that that devise to those four grandchildren was not 
a class devise. It was a specific devise. The phrase “to the 
legal heirs of Wellington Page” is not be considered a class 
devise. There are just certain people that the law would 
determine to be the heirs of Wellington Page and who would 
get this property. 

That question had to be faced after the last life tenant 
died on October 6, 1939, and all the parties to the 

100 suit, with the exception of a half brother of Welling¬ 
ton Page, went to the court in Michigan that had been 

administering the estate of the testator from 1916 up to the 
time that the last life tenant died, and they applied to that 
court to settle the matter as to who are the legal heirs of 
Wellington Page, or who is going to get the share, or where 
does it go. It is needless to go through the fact that the 
court decided one way and the appellate court decided an- 
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other way, and then it sent it back to the lower court, and 
then that court made a certain finding, and then the appel¬ 
late court confirmed that finding. That is about what the 
Supreme Court and the trial court in Michigan did. 

Now, the Supreme Court in Michigan, in its last decision, 
says, “We find”—that is the court of the domicile of the 
testator—“that the legal heirs of Wellington Page are Ma¬ 
rion Greenwood, the sister, and Rufus Page, his half 
brother.” I think it added that they were entitled to take 
the share half and half, because children of the half blood 
shared equally with children of the whole blood in Michigan. 

I think they are estopped from coming in here to this 
court and presenting the same question, but I am not going 
to rest my decision on estoppel. That is my opinion in re¬ 
gard to estoppel. 

I find in this case, and I find it on the basis that nothing 
had been done in Michigan, that the legal heirs of Welling¬ 
ton Page are to be decided as of the date of the death of 
the last life tenant, namely, October 6, 1939. In ac- 
101 cordance with the laws of the District of Columbia 
as of that date, October 6, 1939, the legal heirs of 
Wellington Page were the sister, Marion Greenwood, and 
his half brother, Rufus Page, and that therefore they will 
take the interest, the devise, the share, the portion of Wel¬ 
lington Page under his will, in regard to the property here 
in the District of Columbia, one half each, share and share 
alike. 

In regard to the personal property in the hands of the 
surviving trustee, Marion Greenwood, it appears from the 
testimonv and the record here that the trustees under the 
will of the testator never did take any of that personal prop¬ 
erty and invest it in real estate in the District of Columbia, 
in accordance with the terms and the mandate of the will of 
the deceased. It has been admitted here by all counsel that 
no one of the parties interested in this estate ever applied 
to the court in Michigan to ask or request or compel the trus¬ 
tees to do as directed by this will; and if they had refused, 



8S 


they could have asked for their removal. They have all 
acquiesced in the fact that all this personal estate remained 
in the hands of the trustees. They have gone further than 
that. Down through the years, from 1916 up to the present 
time, they have each taken their shares of the income from it. 

This Court is not going to undertake to direct the trustee 
out there in Michigan to do what none of the parties in 
interest ever went out there and asked the court out there 
to do. 

102 Furthermore, it would be a foolish thing and a stu¬ 
pid thing for this Court now to say to the trustee 

appointed by the court in Michigan, “Come here now and 
invest this $100,000 in real estate and let the $100,000 in 
real estate be brought into this suit and then let it be parti¬ 
tioned and sold and let the money be divided.” 

I say that would be foolish and stupid. Furthermore, the 
power of the surviving trustee under the will of the testator 
in regard to investing money in real estate in the District 
of Columbia ceased with the death of the last life tenant on 
October 6, 1939, because the will said that the trustees are 
do that -while the life estate is still in existence. So the 
Court could not do either one or the other of those two 
things, nor could the surviving trustee do it, at this time. 
, Furthermore, it has been indicated by all counsel that 
they would be willing to have their personal property 
brought into this court and divided up by this Court among 
the parties. That spirit of agreement is very commendable, 
and if the Court could see its way clear to do it, it would 
be willing to do it; but parties cannot by consent give juris¬ 
diction to a court over property which it has no jurisdiction 
over. The fact that one of the lawyers in this case may come 
into court with some security and stock in his pocket does 
not give the Court the right to put its hand down and take 
it out of his pocket and say, “The Court is going to 

103 handle this estate. ” All of that personal property is 
practically and actually under the control and under 

the jurisdiction of the court in Michigan and is to be admin- 
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istered by that court through that trustee and distributed 
by that court through that trustee to the parties which that 
court out there may find to be entitled to it. 

You mav sav that vou regard it as being divisible the same 
as proceeds from real estate in the District of Columbia. 
I have enough matters here to decide, so I am going to leave 
out a determination about the condition of the fund in the 
hands of the trustee in Michigan who is still administering 
the trust under this will. 

I do not see that there is anvthing that this Court has 
to do with his deed from Humphrey R. Wagar, Jr. to Mell. 
R. Wilkinson dated the 16th of October, 1939. All parties 
seem agreed that all the interest of Humphrey R. Wagar, 
Jr. in this estate passed out of him by reason of that judg¬ 
ment and sale in this deed to the plaintiff Mell R. Wilkinson. 
I think that is correct. 

The next deed that requires the attention of the Court 

is that to what I will call the property at Nineteenth and G 

Streets. There has not been anv light thrown on the mo- 

tives of that deed. It is not necessarv. It is evident that 

•> 

all the parties in interest in this suit, excepting the half 
brother of Wellington Page, joined in a deed convey- 
104 ing the property at Nineteenth and G Streets to Er¬ 
nest E. Wagar and Colorinda A. Wagar, his wife, as 
joint tenants or tenants by entirety for their joint lives, 
and that Ernest E. Wagar has since died and therefore 
Colorinda A. Wagar has a life interest in the property at 
Nineteenth and G Streets, Northwest, with the exception 
of the interest of the half brother of Wellington Page. 

Therefore, there should be no conflict about the interest, 
and that is the way the Court finds those interests to be, 
and that the life estate when ended will leave the property 
go to the parties that have all the remaining property in¬ 
volved in this suit. 

Accordingly, as it appears to the Court, and the Court so 
finds and concludes, the real estate in the District of Co¬ 
lumbia involved in this suit is vested now one-fourth in 
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Portia Wagar Marshburn; one-fourth in Mell R. Wilkinson; 
one-fourth in Marion W. Greenwood; and also one-eight 
in Marion W. Greenwood and one-eighth in Rufus Lee 
Page, Jr. 

It seems to me that that disposes of the questions that 
have been presented to the Court. Of course, there is the 
question still remaining of either partition in kind or par¬ 
tition by sale. That has not been brought to the attention 
of the court, but it is in the bill. If it is partitioned by 
$ale, of course, in looking over the list of the property, it 
would not be susceptible to division in kind in some 
105 of the shares, but that can be taken up in the matter 
of the decree, inviting the trustee or the surviving 
trustee to sell. The receivership has been going along and 
there has been no question raised about that. He is receiv¬ 
ing the money and, no doubt, is accounting for it or is 
accountable for it. 

i Mr. Carey: If the Court please, in connection with the 
deed of the property at Nineteenth and G Street, in our 
answer we have asked for a reference to the Auditor for 
the ascertainment of the amount which is now due bv the 

m 

grantors in that deed to Colorinda Wagar for expenditures 
which have been made by her but which, under the deed, 
were charged against the grantors. 

The Court: You sav vou prav in vour answer for some 
affirmative relief? 

i Mr. Carey: Yes, on behalf of Colorinda Wagar. 

The Court: She is a party to this suit? 

Mr. Carev: Oh, ves. 
i The Court: What relief do you want? 

| Mr. Carev: A reference to the Auditor to determine the 
exact amount of the expenditures which she has made and 
which are a proper charge against the grantors in that deed. 

The Court: You mean she has paid the taxes? 

Mr. Carey: She has not paid the taxes, but— 

The Court: If she paid taxes and paid insurance and put 
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in reasonable and necessary repairs, and so on, those 

106 things were to be paid by the estate before any dis¬ 
tribution of assets; is that right? 

Mr. Carey: It is only since the death of Ernest Wagar 
that those expenses have been paid by Colorinda Wagar. 

The Court: I think that had better wait until that matter 
comes up to the Auditor. They are not large. They really 
come out of what the receiver has asked— 

Mr. Carey: But they are more than a small amount. They 

now amount to around $4,000. That is over a period of three 

vears. 

* 

The Court: I think when this case is referred to the Au¬ 
ditor to state the account of the receiver that will be the 
proper time to take that up. So that will remain in abey¬ 
ance, but included when the case is referred to the Auditor 
to state the account of the receiver. 

Mr. Campbell: Will your Honor make a finding as to 
whether or not the properties are susceptible to division 
in kind? The parties had agreed that they would accept, 
or there is in the stipulation an agreement that they would 
accept, appraisals made by certain appraisers as determina¬ 
tive of the values of the real properties with respect to all 
matters involved in this suit. The real properties being the 
only ones before the Court under your Honor’s ruling and 
the valuations appearing from the appraisals, it seems 
obvious that those appraisals are such that the prop- 

107 erties are not suscepetible to division in kind. 

The Court: Some might want that sold and some 
others might not. The Court is not going to enter into 
any halfway attitude of letting some parties agree to take 
some and the others take some other. The Court has gone 
over the list of property, and the Court if of the opinion 
and finds that these properties are so varied in their values, 
some are houses and some are apartments, that it would 
be impossible to divided them in kind even to the extent 
of giving one person a one-eighth interest and another per¬ 
son a three-eighths interest, and two other people a one- 
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fourth interest each. That is what you have here. The 
Court finds that, so far as the Court is concerned, they are 
not susceptible of partition in kind between the parties 
entitled thereto as this Court has found. I think that dis¬ 
poses of everything. 

Thereupon, at 12:10 o’clock p.m., the hearing was 
concluded. 

July Sth 1942—The foregoing 13 pages constitute the 
findings of fact and conclusions of law of the Court. 

Daniel W. O’Donoghue 

Justice 

#•#•••• 

108 Judgment 

! [Filed Jul 8 1942 Charles E. Stewart, Clerk] 

| This action came on to be heard at this term upon the 
evidence presented and upon the written stipulation signed 
by all the parties and filed in the action. And all the par¬ 
ties having been before the Court, either in person or repre¬ 
sented by counsel, the cause was argued by counsel and the 
Court having filed herein an opinion which is hereby taken 
as constitution findings of fact and conclusions of law, there¬ 
upon, upon consideration thereof, it is this Sth day of July, 
1942, ADJUDGED as follows. 

That under the terms of the last Will and Testament of 
Humphrey R. Wagar there was no lapse of the devise to 
Wellington Cass Page or of any other devise to any of the 
grandchildren of said testator; 

That there was no intestacy as to any part of the estate 
of the said Humphrey R. Wagar; 

That the devise to the four grandchildren of the said 
testator was not a class devise; 
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That the legal heirs of Wellington Cass Page are 

109 Marion W. Page Ross Greenwood, his sister, and 
Rufus Lee Page, his half brother, who are each en¬ 
titled to one-half of the share of the said estate devised to 
said Wellington Cass Page; 

That the legal heirs of Wellington Cass Page are to be 
determined as of the date of death of Ernest R. Wagar, the 
last life tenant, namely, October 6, 1939; 

That in accordance with the laws of the District of Colum¬ 
bia as of October 6,1939, the legal heirs of Wellington Cass 
Page were his sister Marion W. Page Ross Greenwood and 
his half brother Rufus Lee Page, and they are therefore en¬ 
titled to the portion of the estate of the said Humphrey R. 
Wagar devised to the said Wellington Cass Page in regard 
to the property in the District of Columbia, one-half (*£) 
each, share and share alike; 

That all interest of defendant Humphrey R. Wagar, Jr. 
in the estate of Humphrey R. Wagar was duly transferred 
to the plaintiff Mell R. Wilkinson; 

That the real estate in the District of Columbia involved 
in these proceedings is vested one-fourth (*4) in Portia 
Wagar Marshburn; one-fourth ( 1 4) in Mell R. Wilkinson; 
one-fourth ( 1 / 4) in Marion W. Page Ross Greenwood; and 
also one-eighth (^) in Marion W. Page Ross Greenwood, 
and one-eighth (%) in Rufus Lee Page; 

That the deed from Ophelia E. Wagar, et al to Ernest E. 
Wagar, now deceased, and to Clorinda Wagar of a life 
estate in lots numbered twenty-two (22) and twenty-three 
(23) in square one hundred twenty (120) of the District 
of Columbia, dated December 26, 1927, copy of which is 
annexed as Exhibit “K” to the amended complaint is a 
valid instrument, except in so far as the interests of Rufus 
Lee Page are concerned, which interests are not affected by 
said deed; and said property shall be sold by the trustees 
appointed herein, subject to such life estate; and the 

110 funds derived from the sale of the remaining prop¬ 
erties herein directed to be sold (except with respect 
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to the interest of Rufus Lee Page in said funds) shall be 
charged with a lien in favor of said Clorinda Wagar for 
such costs and expenses as said deed declares are to be 
borne by the estate of Humphrey R. Wagar; 

That the real estate situated in the District of Columbia 
involved in these proceedings is not susceptible of partition 
in kind between the parties entitled thereto; 

That all of the real estate situate in the District of Co¬ 
lumbia belonging to the late Humphrey R. Wagar involved 
in these proceedings, as described in the complaint, be sold 
for the purpose of partition among the parties entitled 
thereto in accordance with the Rules of this Court, namely: 

Lot twenty-one (21), Square one hundred forty-two 
(142), known as 1810 G Street, Northwest; 

Lot Nine (9), Square one hundred forty-two (142), 
known as Wagar Apartments, 1814 G Street, North¬ 
west ; 

Lot Twenty-two, Square one hundred forty-one (141), 
known as Akron Apartments, 1829 G Street, North¬ 
west ; 

Lots Twenty-two (22) and Twenty-three (23), Square 
one hundred forty-two (142), known as Copley Apart¬ 
ments, 1813 F Street, Northwest; 

Lot Eight Hundred (800), Square One hundred forty- 
two (142); known as 1815-1817 F Street, Northwest; 

Lot Eight Hundred One (801), Square One hundred 
forty-two (142), known as 1S19 F Street, Northwest; 

Lots Twenty-two (22) and Twenty-three (23), Square 
One hundred twenty (120), known as 1901 G Street 
and 702 19th Street, Northwest; 

Lot Thirty-four (34), Square Five hundred seventeen 
(517), known as Libhart Apartments, 450 Massachu¬ 
setts Avenue, Northwest; 
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Lot Eight thirteen (813), Square Four hundred fifty- 
two (452); unimproved lot; 

Lot Four (4), Square Five hundred ninety-nine (599); 
unimproved lot; 

Lot Three (3), Square Six hundred one (601); unim¬ 
proved lot; 

Lot Thirteen (13), Square Six Hundred Ten (610); un¬ 
improved lot 

111 That Neil Burkinshaw and Charles F. Wilson be 
and they are hereby appointed Trustees for the pur¬ 
pose of making sale of the said real estate belonging to said 
Humphrey R. Wagar involved in these proceedings, and to 
report their action to this Court for such further orders as 
the Court may deem necessary and proper in the premises; 

That the said Neil Burkinshaw and Charles F. Wilson 
before proceeding to sell any of said property shall file in 
the Clerk’s office of this Court their undertaking in the 
penalty of Three Hundred Thousand Dollars ($300,000.00) 
condition for the faithful performance of their duties as 
such Trustees; 

That the Court retain jurisdiction of this cause for the 
purpose of passing such further Orders as may be neces¬ 
sary in the premises. 

Daniel W. O’Donoghue 

Justice 

112 Order to Amend Stipulation 

[Filed Jul 16 1942 Charles E. Stewart, Clerk] 

Upon motion of Delos G. Smith, attorney for the defend¬ 
ant Marion Wagar Page Ross Greenwood, made in open 
court on June 22, 1942 in the hearing of the above entitled 
cause, all attorneys consenting thereto, leave is hereby 
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granted to amend the stipulation as to the agreed facts by 
adding the following. 

“At the time of the death of the testator, Humphrey R. 
Wagar, Marion Wagar Page Ross Greenwood had two 
children living.’’ 

Daniel W. O’Donoghue 

Justice 

Dated: 

July 16—1942 

113 Order to Amend the Amended Answer of the 
Defendant Marion W. Page Ross Greenwood 

[Filed Jul 16 1942 Charles E. Stewart, Clerk] 

Upon motion of Delos G. Smith, attorney for the defend¬ 
ant Marion W. Page Ross Greenwood, made in open court 
on June 22, 1942 in the hearing of the above entitled cause, 
all attorneys consenting thereto, leave is hereby granted 
to further amend the amended answer of the defendant 
Marion W. Page Ross Greenwood, as follows: 

1.—All references as to denial of jurisdiction of this court 
in the amended answer of the said defendant is hereby 
waived. 

2—Paragraph 1, “IN RESPECT TO PLAINTIFFS’ 
DEMANDS” is amended to read as follows: 

“The defendant alleges that she is the surviving Trustee 
under the will of the Testator, Humphrey R. Wagar, re¬ 
ferred to herein and in possession of certain personal prop¬ 
erty referred to in Exhibit “I” of the plaintiffs’ amended 
complaint but further alleges that as the surviving trustee 
she is under the jurisdiction of the Probate Court of the 
County of Ionia serving under bond and not discharged 
as to her trusteeship. The defendant avers that the per¬ 
sonal property as set forth in the plaintiffs’ amended 

114 complaint is not located within the jurisdiction of 
i this Court. The defendant alleges that if this Court 
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decrees certain properties referred to in paragraph 12 of 
the plaintiffs’ amended complaint to be converted into Dis¬ 
trict of Columbia real estate, that she is not before this 
Court except in her individual capacity and denies the right 
of this Court to require her to turn over any of said prop¬ 
erty as requested by the plaintiff as the surviving trustee 
until she shall have been discharged as trustee and directed 
to do so by proper order and decree of the Probate Court 
of the County of Ionia of the State of Michigan. 

Daniel W. O’Donoghtje 

Justice 

Dated: 

J uly 16th 1942 

• •••••• 

125 Stipulation as to Record on Appeals 

[Filed Sep 14 1942 Charles E. Stewart, Clerk] 

It is hereby stipulated by the attorneys for the respective 
parties hereto that the following shall constitute the tran¬ 
script of record on appeals: 

1— Original complaint filed October 16, 1939. 

2— Amended complaint filed May 1, 1940. 

3— Answer to Mrs. Marion W. Page Ross Greenwood to 
original complaint filed November 25, 1939. 

4— Answer of Mrs. Marion IV. Page Ross Greenwood to 
amended 

original complaint filed June 10, 1940. 

5— Amended answer of Mrs. Marion W. Page Ross 
Greenwood to the amended complaint filed August 
26, 1940. 

6— Answer of Gertrude Page, Guardian of Rufus Lee 
Page, to amended complaint filed July 11, 1940. 

7— Answer and counterclaim of Clorinda MTagar to 
amended complaint filed July 11,1940. 
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126 8—Answer of the defendant, Elizabeth Wagar, to the 

amended complaint filed September 18, 1940. 

9—Answer of the defendant, Humphrey R. Wagar, Jr., 
to the Amended complaint filed December 12, 1940. 

1 10—Stipulation of facts and exhibits filed January 21, 
1942. 

11— Deed from Humphrey R. Wagar, Jr., and wife to 
Mell R. Wilkinson, offered as a part of testimony 
in cause. (Not to be printed). 

12— Motion showing restoration to sanity of Rufus Lee 
Page filed January 13, 1942. 

12-A—Order that answer filed on behalf of Rufus Lee Page 
bv his former Guardian be considered as his indi- 
vidual answer, filed January 13, 1942. 

13— Statement of findings of facts and conclusions of law 
by J. O’Donoghue filed July 8, 1942. 

14— Judgment filed July 8, 1942. 

15— Order granting leave to amend stipulation of facts 
filed July 16, 1942. 

16— Order to amend the amended answer of Mrs. Marion 
W. Page Ross Greenwood filed July 16, 1942. 

17— Notice of appeal for Mrs. Marion W. Page Ross 
Greenwood filed August 4, 1942. 

IS—Notice of appeal for Mell R. Wilkinson filed August 7, 
1942. 

19— Notice of appeal for Clorinda Wagar filed August 7, 
1942. 

20— This designation. 

21— Statement of points upon which appellant, Mrs. Ma¬ 
rion W. Page Ross Greenwood, intends to rely on 
appeal, filed September 14, 1942. 

|22—Statement of points upon which appellant, Mell R. 
Wilkinson, intends to rely on appeal, filed September 
9, 1942. 

22-A—Certified copy, Decree, Supreme Court, Michigan, 

i dated June 10, 1942, determining the legal heirs of 
Wellington Cass Page as of October 6, 1939. 
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127 23—Statement of points upon which appellant, Clo- 

rinda Wagar, intends to rely on appeal filed Sep¬ 
tember 11, 1942. 

24—Order extending time file transcript to September 30, 
1942. 

Date: September 14 1942. 
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v. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA ' 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Mell R. Wilkinson and Clorinda A. Wagar appeal from 
portions of a judgment against them in favor of Rufus Lee 
Page and Marion W. Page Ross Greenwood, entered July 
S, 1942, by the District Court of the United States for the 
District of Columbia after the trial, without a jury, of an 
action for partition of certain real estate in the District of 
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Columbia and for a declaratory judgment. The controversy 
arises over the will and estate of Humphrey R. Wagar, 
deceased, and particularly the interest therein of Welling¬ 
ton Cass Page, a grandson of Humphrey R. Wagar, who 
predeceased the testator. The portions of the judgment 
appealed from are: 

“That there was no intestacy as to any part of the 
estate of the said Humphrey R. Wagar; * * * 

“That in accordance with the laws of the District of 
Columbia as of October 6, 1929, the legal heirs of 
Wellington Cass Page were his sister Marion W. Page 
Ross Greenwood and his half-brother Rufus Lee Page, 
and they are therefore entitled to the portion of the 
estate of the said Humliprey R. Wagar devised to 
the said Wellington Cass Page in regard to the prop¬ 
erty in the District of Columbia, one-half (*4) each, 
share and share alike; * * * 

I “That the real estate in the District of Columbia 
involved in these proceedings is vested one-fourtli 
i (Vt) in Portia Wagar Marsliburn; one-fourth ('*4) in 
Mell R. Wilkinson; one-fourth (*4) in Marion W. Page 
Ross Greenwood; and also one-eighth (%) in Marion 
W. Page Ross Greenwood, and one-eighth in Rufus 
Lee Page.” (Appellants’ App.* 92.) 

, Appellant Mell R. Wilkinson also noted an appeal from 
that portion of the judgment which held “That the devise 
to the four grandchildren of the said testator was not a 
class devise” but is not urging this ground in his brief. 

The District Court had jurisdiction under Sec. 16-1304 
et seq., District of Columbia Code, 1940. 

This Court has jurisdiction to review the judgment under 
th|e District of Columbia Code, 1940, Sec. 17-101, and United 
States Code, Title 28, Paragraphs 861-880. 

The pleadings which show the existence of jurisdiction 
are the complaint (App. 1), amended complaint (App. 30), 
and the answer of appellant Clorinda A. Wagar (App. 62). 


* Hereafter “App.” means Appellant’s Appendix. 
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STATEMENT OF CASE 

This is a suit for partition of real estate in the District 
of Columbia of which Humphrey R. Wagar died seized, 
the Appointment of a Receiver, and for a Declaratory Judg¬ 
ment as to the rights of the parties to the property in ques¬ 
tion (App. 1). 

On October 26,1930 a Receiver was appointed to hold said 
property pending further order of the Court (App. 77). 

Humphrey R. Wagar, a resident of Ionia, Michigan, died 
during the year 1016, leaving a last Will and Testament 
dated 1908 and probated in Ionia, Michigan (App. 75), a 
copy of which will is attached to the complaint in this cause; 
the fourth and seventh paragraphs of which are the parts 
here involved and read as follows: 

“4th. The trustees of this my will are authorized, 
empowered and directed to sell the real estate that I 
may own at the time of my decease in the State of Ala¬ 
bama and Michigan, and all real estate wherever situ¬ 
ated outside of Washington, D. C., and the proceeds 
thereof shall he invested in real estate in the District 
of Columbia in the name of ‘H. R. Wagar Estate’. 

•‘Said trustees are authorized and directed to sell 
said real estate, so situated as above stated, when they 
believe that they can realize what the property so situ¬ 
ated in the different places outside of Washington is 
worth, and when the proceeds of such property is so 
invested, and all the proceeds thereof shall be invested, 
all said property is to remain in the name of ‘H. R. 
Wagar Estate' until the death of all of my children 
herein named, the survivor of said trustees in all cases 
to have full charge, authority and power to act concern¬ 
ing said property and the care and keeping thereof, and 
disposing of the proceeds as is herein given to the 
trustees. 

“Such property so purchased and held in Washing¬ 
ton, D. C., and all property of which I may die seized 
in Washington, 1). C., or elsewhere, shall be kept in 
good repair, well insured, and he rented to good ten- 
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ants; the taxes, insurance and repairs shall be paid out 
of the rents thereof, as the first claim that shall be sat¬ 
isfied out of the said property. 

“The personal property left by me at the time of my 
decease, and the proceeds of the real estate situated and 
sold outside of Washington, D. C., shall only be placed 
in the hands of my trustees for the purpose of paying 
the bequests herein mentioned, my debts and funeral 
expenses, and for the purpose of investing in real estate 
in the City of Washington, D. C., and for no other pur¬ 
pose.” (App. 9.) 

“7th. Subject to the life estate of my beloved wife, 
and the children above named, I give, devise and be¬ 
queath to my grandchildren, Portia W. Wagar, H. R. 
Wagar, Jr., and Marion W. Page and Wellington Cass 
Page, sons and daughters of niv said children, all the 
remainder of my real estate and personal property, and 
all that may remain thereof and be accumulated bv mv 
trustees, whether said property is in the name of Hum- 
l phrev R. Wagar or H. R. Wagar Estate, or in whatever 
name it may be held, or wherever situated, to have and 
, to hold the same to themselves, their heirs and assigns 
forever, and to be divided between them, share and share 
alike. This devise, however, always subject to this con¬ 
dition; that in case of the death of anv said grand- 
children, prior to the time of the decease of the survivor 
of my children, then and in such case, the share or shares 
of the said deceased grandchild shall be divided among 
the legal heirs of said grandchild share and share 
alike.” (App. 11.) 

The said Wellington Cass Page died unmarried, of un¬ 
sound mind, and without issue in the year 1915, about a 
year before the death of the testator (App. SO), leaving 
him surviving his sister of the whole blood, the said Marion 
W. Greenwood, and a brother of the half blood, Rufus L. 
Page, his father, R. Lee Page, and his mother, Nellie Wagar 
Page. 

At the time of the death of the testator, Marion W. Green¬ 
wood had two children then living (App. 95). 

The testator’s widow, Ophelia Wagar, died before the 
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institution of any of the proceedings taken in this matter 
(App. SI). 

Fred L. Wagar, one of the children of the testator, died 
in July, 1933, leaving his widow, Elizabeth Wagar, and his 
two children, Portia Wagar Marshburn and H. R. Wagar, 
Jr. (App. 82). 

Both R. Lee Page and Nellie Wagar Page died before the 
death of the last of the children of the testator (App. S2). 
Ernest E. Wagar, the last surviving child of the testator, 
died October G, 1939, leaving his widow, Clorinda A. Wagar, 
and no children (App. 82). 

In 1938, Ernest E. Wagar and Marion W. Ross, now 
Greenwood, in their individual capacities and as Trustees 
under said Will, filed their petition in the Circuit Court of 
Ionia County, State of Michigan, for the construction of 
said Will and instructions to the Trustees as to the distri¬ 
bution: of certain funds in their hands. At that time, since 
Ernest E. Wagar, one of the life tenants, was still living, 
the Michigan Court only had .jurisdiction (App. 76). 

Some of the parties thereto claimed that the devise to 
Wellington Cass Page lapsed by reason of his death before 
the testator, and, therefore, became intestate property and 
descended to the heirs at law of said testator. The Circuit 


Court held that such devise did lapse, but became a part of 
the residuatw estate, and went to the surviving residuarv 
devisees under said Will (App. 76). 

Appeal was taken to the Supreme Court of Michigan 
which reversed the Circuit Court, and held that the devise 
to Wellington Cass Page did not lapse, but went to the 


“legal heirs” of said Wellington, 


“share and share alike”, 


such heirs to be determined as of the date of the death 


of the last surviving life tenant under said Will. The mat¬ 
ter was then referred to said Circuit Court to determine 


heirship, and it found that at the date of the death of the 
said Ernest R. Wagar, last surviving child of the testator, 
the said Marion W. Greenwood and Rufus L. Page were such 
heirs (App. 77-78). 
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; On appeal to the Supreme Court of Michigan, this rinding 
of the Circuit Court in Chancery of Ionia County, Michigan, 
was upheld and Marion W. Greenwood and Rufus L. Page 
were determined to be equally entitled to the share of the 
estate in Michigan which would have passed under the Will 
tq Wellington Cass Page, had he lived (App. 78). 

Mell R. Wilkinson, by proper conveyances, has succeeded 
to the interest of H. R. Wagar, Jr. in the property in the 
District of Columbia (App. 79). 

Clorinda A. Wagar is the sole beneficiary under the will 
of Ernest E. Wagar (App. 43). 

In addition to the real estate within the District of Co¬ 
lumbia, the testator died possessed of certain personal prop¬ 
erty in the State of Michigan which came into the hands of 
the Trustees under his Will and is now in Michigan in the 
possession of Marion Page Greenwood, the surviving Trus¬ 
tee (App. S3). 

I The appellants contend that Humphrey R. Wagar died 
intestate as to that part of his estate devised to Wellington 
Cass Page and that the personal property in the hands of 
the surviving trustee of the estate of Humphrey R. Wagar 
should be treated as real estate located in the District of 
Columbia under the doctrine of equitable conversion. 

j STATEMENT OF POINTS 

1. The devise to Wellington Cass Page lapsed by virtue 
of his death prior to the death of the testator Humphrey R. 
Wagar and the property devised thereby became intestate 
property. 

2. If the property in said devise did not become intestate 
property, then it was a class gift and passed to the sur¬ 
viving grandchildren of the testator, share and share alike. 
(This point was noted by appellant Wilkinson only. It is 
not urged in this brief). 
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3. The personal property in the hands of Marion Page 
Greenwood, surviving trustee under the will of Humphrey 
R. Wagar, should be treated as District of Columbia real 
estate and partitioned in these proceedings, under the doc¬ 
trine of equitable conversion. 

SUMMARY OF ARGUMENT 

I 

Because of the death of 'Wellington Cass Page prior to 
the death of Humphrey R. Wagar, the share of Wellington 
Cass Page in the estate of Humphrey R. Wagar became 
intestate property and passed to the heirs-at-law and next- 
of-kin of Humphrey R. Wagar. 

II 

By the terms of the will of Humphrey R. Wagar all of 
his personal estate was to be sold and the proceeds invested 
in Washington, D. C., real estate; that the provisions of 
the will are such that the personal property of Humphrey 
R. Wagar must be considered as real estate under the doc¬ 
trine of equitable conversion, and therefore subject to 
partition here. 
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ARGUMENT 

I 

Did the Testator Die Intestate With Respect to One-Fourth 

of His Residuary Estate? 

As has been stated, Humphrey R. Wagar died in the 
year 191(>, a resident of Ionia, Michigan, where his will 
iwas probated (App. 75). At the time of his death he had 
large real estate holdings in the District of Columbia. He 
left surviving him his widow Ophelia V. Wagar, who died 
in 1928, and three children, Fred L. Wagar, Nellie Wagar 
Page Peterson and Ernest E. Wagar (App. 81). He had 
no other children. 

By the will of the testator (App. 7) he left all of his prop¬ 
erty in trust to his sons Fred L. Wagar and Ernest E. 
Wagar and his granddaughter Marion Page Greenwood 
i(daughter of Nellie W. Peterson) for duration of the lives 
of his wife and the last survivor of his three children. The 
testator then provided by paragraph 7 of his will as follows: 

“Subject to the life estate of my beloved wife and 
the children above named, I give, devise and bequeath 
to my grandchildren Portia W. Wagar, Humphrey R. 
Wagar, Jr., Marion W. Page and Wellington Cass Page, 
sons and daughters of my said children, all the remain¬ 
der of my real estate and personal property, and all 
i that mav remain thereof and be accumulated bv mv 
trustees, * * * to have and to hold the same to them¬ 
selves, their heirs and assigns forever and to be di¬ 
vided between them, share and share alike. This devise, 
however, always subject to this condition: That in 
case of the death of any of said grandchildren, prior 
to the time of the decease of the survivor of my chil¬ 
dren, then and in such case the share or shares of the 
said deceased grandchild shall be divided among the 
legal heirs of said grandchild, share and share alike.” 

I Grandchildren Portia W. Wagar (i. e., plaintiff Portia 
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Marshburn) and Humphrey R. Wagar, Jr., were children 
of Fred L. Wagar (App. 81). The plaintiff Mell R. Wilkin¬ 
son is assignee of the interest of Humphrey R. Wagar, Jr. 
Grandchildren Marion W. Page (i. e. defendant Marion 
Page Greenwood) and Wellington Cass Page were children 
of Xellie Peterson (App. 82). They constituted all of the 
grandchildren of the testator. 

The trust created by this will and the life estate referred 
to therein terminated on October 6, 1939, by the death of 
Ernest E. Wagar, last surviving child of the testator (App. 
82.) If all four of the grandchildren remaindermen had been 
then living there would then have been no difficulty in resolv¬ 
ing the questions raised by paragraph 1 of this memorandum, 
as the properties referred to would be divided into four 
equal parts, one share going to each of the four grand¬ 
children mentioned in the will. 

The legal problems necessary for determination herein 
arise bv reason of the fact that Wellington Cass Page, one 
of the four remaindermen mentioned in the will of the testa¬ 
tor, died in 1915, prior to the death of the testator (App. 
SO.) The question which this Court must determine is 
“what legal disposition should be made of the one-fourth 
residuary share of the testators estate which was willed to 
Wellington Cass Page?” 

If Wellington Cass Page had died after the death of the 
testator but before the death of the last survivor of the 
testator’s children, then under paragraph 7 of the testa¬ 
tor’s will his share would be divided among the legal heirs 
of Wellington Cass Page, i. e., his sister Marion Page Green¬ 
wood, and possibly also his half-brother Rufus Lee Page. 
(The interest of the latter is disputed by the defendant 
Greenwood.) But Wellington Cass Page predeceased the 
testator , and it is the contention of this plaintiff that under 
such circumstances the provision found in the last sen¬ 
tence of paragraph 7 of the will is inapplicable; and that 
the devise to Wellington Cass Page lapsed and his share 
became intestate property. 
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i Shortly prior to the death of Ernest E. Wagar, the last 
surviving life tenant, a suit was brought in Ionia, Michigan, 
by Marion Page Greenwood and Ernest E. Wagar as sur¬ 
viving trustees under the will of Humphrey R. Wagar, seek¬ 
ing a construction of the testator’s will. Portia Wagar 
Marshburn, Humphrey R. Wagar, Jr. and Mell R. Wilkin¬ 
son were named parties defendant to that suit. The Circuit 
(jkrart of Ionia County held that under a proper con¬ 
struction of the testator’s will the share of the estate 
devised to Wellington Cass Page did not lapse by virtue 
of his death prior to the death of the testator, but that it 
passed equally among Humphrey R. Wagar, Jr. (or Mell 
R. Wilkinson as his assignee), Portia W. Marshburn, and 
Marion Page Greenwood, as a gift to them individually, to 
be divided among them share and share alike (App. 19.) 
TJnder this construction of the will by the trial court, the 
one-fourth interest of each of the plaintiffs in the testa tor’s 
property would be augmented by an additional one-twelfth 
(i. e. one-third of the one-fourth interest provided for in 
the will for Wellington Cass Page) making the interests 
of each of the plaintiffs in the estate four-twelfths, or one- 
third. An appeal was taken from the decree of the Circuit 
Court of Ionia, Michigan, and the Supreme Court of Michi¬ 
gan reversed the decree of the Circuit Court (App. 36.) 
After citing certain Michigan decisions the Supreme Court 

of that state held that notwithstanding the death of Well- 
1 # 

ington (’ass Page before the death of the testator, the pro¬ 
vision in paragraph 7 of his will should be construed that 
“the devise to Wellington Cass Page goes to and is to be 
divided among the legal heirs of said grandchild, share and 
share alike.” 

If the decision of the Supreme Court of Michigan were 
held to be the law in this jurisdiction, appellant Wilkinson 
would be entitled only to one-fourth of the testator’s estate. 
Appellant Wagar would take nothing. 

But insofar as the District of Columbia is concerned, 
the decree of the Michigan court’s construction of the will 
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of Humphrey R. Wagar is wholly without effect as to real 
estate in this jurisdiction, and even though the plaintiffs 
here were parties to that suit, it is not res judicata as to 
them. The case of Noyes et al. v. Parker, 68 App. D. C. 13, 
92 F. (2d) 562 (1937) is conclusive on this point. In that 
suit our Court of Appeals declined to give effect to a 
decree of the Ohio court construing the will of the late 
United States Senator Sherman, and said: 

“In our opinion the decree of the Ohio court was 
without effect respecting the real estate located in the 
District of Columbia, and devised by the will and 
codicil of Senator Sherman. It is a well established 
principle of law that jurisdiction over questions of title 
to real property is possessed exclusively by the courts 
of the situs of such property. This applies to convey¬ 
ance by grant and to devises by will or by the purported 
judgment of a foreign court. 

In our opinion, accordingly, the contention of the 
appellee that the decision of the Ohio Court is res 
adjudicata of the present issue cannot be sustained.” 

Appellants respectfully submit before this Court that the 
construction placed by the Supreme Court of Michigan on 
the will of Humphrey R. Wagar is wrong, and should not 
be followed by this Court; that this Court should hold that 
the devise to Wellington Cass Page lapsed by virtue of 
the death of said Wellington Cass Page prior to the death 
of the testator. In this event the one-fourth share which 
would have gone to Wellington Cass Page became intestate 
property and would of course be divided among the legal 
heirs of Humphrey R. Wagar, under the laws of descent 
in force in the District of Columbia at the date of his death. 

If this one-fourth interest devised to Wellington Cass 
Page became intestate property of Humphrey R. Wagar, it 
would descend to his three children, share and share alike, 
subject to the dower interest of his widow which of course 
terminated at the widow’s death. 

In such event one-third of this one-fourth interest would 
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go to tlie defendant Clorinda Wagar as beneficiary under 
the will of Ernest E. Wagar; one-third of this one-fourth 
interest of Wellington Cass Page would go to the heir 
or heirs of Nellie Page Peterson, i. e. Marion Page Green¬ 
wood and possibly Rufus Page, and the remaining one-third 
of the one-fourth interest of Wellington Cass Page would go 
to Elizabeth Wagar as trustee under the will of her de¬ 
ceased husband, Fred Wagar, in which will appellant Wilk¬ 
inson as the assignee of the son of Fred Wagar would share 
as a beneficiary. 

In the absence of any decisions of our court bearing di¬ 
rectly upon this subject, we turn to the interpretation of 
the common law as stated by the Court of Appeals of 
Maryland. In the case of Livingston v. Safe Deposit 
Trust Co., 157 Md. 492, 501,146 A. 432, the Court said: 

“Except as altered by the statute (1 Vich. Ch. 26 
Sec. 32-33) no rule respecting testamentary disposition 
is more clearly established than that by the death of 
the devisee of real estate, or of the legatee of person¬ 
alty in the lifetime of the testator, the testamentary dis¬ 
position fails, or, as the expression is ‘lapses.’ Roper 
on Legatees page 463. And except insofar as modified 
by statute, that is the present law.” 

See also Kennedy r. Mangan, 51 App. D. C. 296-298. 

(The foregoing seems to be an accepted statement of the 
common law.) 

There is no statute in force in tile District of Columbia 
to prevent the application of the common law in this in¬ 
stance. Sec. 19-110, of our (’ode, which is designed to 
prevent lapsed devises in certain instances, applies only 
to cases where the devisee or legatee dies “leaving issue 
who survive the testator.” Wellington Cass Page died with¬ 
out issue (App. 80.) 

The Court of Appeals of Maryland in Livingston v. Safe 
Deposit & Trust Company, supra, continues: 
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“There is, however, an exception to that general rule 
as well settled as the rule itself, and that is that a legacy 
will not lapse in the event the testator is predeceased by 
the legatee, if, in the will, he expresses a clear and defi¬ 
nite intention to the contrary, and appoints other per¬ 
sons to take in event of the death of the legatee during 
the lifetime of the testator.” 

But in determining whether or not the exception to the 
general rule applies the Maryland court goes on to quote 
with approval from Alexander on Wills, Sec. 771, as follows: 

“Where the common law rule is in force it must ap¬ 
pear from the face of the will that the intention of the 
testator was that the legacy or devise should not lapse 
by reason of the death of the beneficiary before the 
demise of the testator, in order to avoid the effect of 
the rule. Such intention must be declared in unqualified 
terms, by designating whom the testator wishes to take 
the gift in case of the death of the beneficiary.” (Italics 
supplied.) 

Let us examine the pertinent provision of the will of the 
testator in the case at bar to determine the proper appli¬ 
cation of the foregoing principles. 

The pertinent paragraph of the will is paragraph 7 which 
has been heretofore quoted in this memorandum, and the 
only provision in paragraph 7 which could be construed as 
placing this case within the exception to the rule that the 
devise to Wellington Cass Page lapsed upon his death prior 
to the death of the testator is the following : 

“This devise, however, always subject to this con¬ 
dition : That in the case of the death of any of the said 
grandchildren prior to the time of the decease of the 
survivor of my children, then and in such case the share 
or shares of the said deceased grandchild shall be 
divided among the legal heirs of the said grandchild, 
share and share alike.” 
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i It will be noted that the foregoing language does not meet 
the conditions prescribed by the text writers and by the 
case above cited, which are necessary to bring this case 
within the exception to the rule,—for it does not appear 
from the face of the will that the testator intended the 
devise should not lapse “by reason of the death of the 
beneficiary before the demise of the testator The pro¬ 
vision in the will above referred to obviously has reference 
only to the death of Wellington CaSs Page after the re¬ 
mainder to him became vested by the death of the testator, 
i This was the exact position taken by counsel for the ap¬ 
pellee Marion Page Greenwood in the brief filed on her 
behalf before the Supreme Court of Michigan. In that 
brief they said: 


“Every one agrees that this clause (i. e. the clause 
of the will just referred to) does not apply to the pres¬ 
ent case because here Wellington Cass Page died before 
the testator. This clause applies only to a possible 
lapse which might occur by the death of one of the re- 
maindermen during the life estate.” 

Quoting further from the brief of Mrs. Greenwood’s 
counsel before the Supreme Court of Michigan: 

“Had Mr. Wagar meant paragraph 7 to cover 
Wellington Cass Page or the situation arising from 
Wellington Cass Page’s death, he would have inserted 
the words I have italicized and would have made the 
last of that paragraph read: 

‘That in case of the death of any of my said 
grandchildren prior to the time of my decease or 
the decease of the survivor of mv children * * 
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II 

Is the Personal Property Remaining in the Hands of the 
Trustees Under the Testator’s Will to Be Considered by 
This Court as Real Estate Under the Doctrine of Equi¬ 
table Conversion, and As Such Subject to Partition In 
These Proceedings? 

It is the contention of appellants that under the general 
doctrine of equitable conversion, all of the personal property 
in the hands of the defendant Greenwood, as surviving 
trustee, and referred to in Exhibit “I” to the amended 
complaint (App. 44), should be considered for the pur¬ 
poses of this suit as having been converted into real prop¬ 
erty within the District of Columbia and, therefore, subject 
to partition as such among the parties whom the court may 
find entitled to share in said real estate. 

The general doctrine of equitable conversion is, of course, 
well known and universally recognized. It has been defined 
“as a constructive alteration in the nature of property, by 
which, in equity, real estate is regarded and passes as 
personalty or personal estate as realty.” Ramsen, Prepara¬ 
tion of Wills and Trusts, 2nd Edition, Chap. VII, page 61. 

It is of course a rule of law resting upon the principle 
that equity regards things as done which ought to be done. 

The doctrine of equitable conversion is frequently applied 
in the construction of wills and in determination of the 
interest of parties in property passing under a will. The 
principle is well established and universally recognized that 
where a testator by his will directs that personal property 
be used for the purchase of land, or land is directed to be 
sold and turned into money, equity will regard the transac¬ 
tion as having been consummated in determining the respec¬ 
tive rights of the parties to the property. And this is true 
as of the date of the testator’s death, although the time at 
which the real estate is to be sold and actually turned into 
personalty or vice versa may be deferred for some time 
thereafter. A good example of such a case is that of Crop- 
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ley v. Cooper, 19 Wall 167, 22 L. cd. 109, which went to 
the Supreme Court of the United States on appeal from the 
Supreme Court of the District of Columbia. In that case 
the testator bequeathed to her daughter “the rent of my 
house on Pennsylvania Avenue * * # for and during her 
life: and at her decease it is my will that the said * * # 
(property) * * * be sold and the avails therefrom become 
the property of her children, or child, when he, she or they 
have arrived at the age of 21 years, the interest in the 
meantime to be applied to their maintenance.” The Supreme 
Court held as follows: 


“The real estate having been directed by the will to 
be converted into money, it is to be regarded for all 
the purposes of the case as if it were money at the time 
of the death of the testator. That it was not to be sold 
until after termination of two successive life estates 
i does not affect the application of the principle. Equity 
regards substance and not form, and considers that as 
done which is required to be done. The sale being di¬ 
rected absolutely, the time is immaterial.” 

To the same effect see the case of Inglehart v. Inglehart. 
26 App. D. C. 209, 217, affirmed 204 IT. S. 478, 51 L. ed. 575. 

The Court of Appeals said: 

“*■ * * It appears that the will expressly directs 
i that the real estate shall be sold upon the death of 
the life tenants, and perhaps sooner. The proceeds are 
to be invested in personal property. The authorities are 
, quite well agreed that such express direction of sale, 
though the time of sale is not immediate, operates to 
convert the property into personalty from the death of 
the testator (citing cases)” 


See also MUlcr r. Payne, 28 App. 1). C. 396, 402. 

The rule of the Michigan courts with respect to conver¬ 
sion is the same. See Grand Lodge c. Child, 70 Mich. 163, 
17j2,38 X. W. 1; Near r. Donnely , 80 Mich. 130,44 X. W. 1118. 
Turning now to the provisions of the will in the instant 
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case, we find that the directions of the testator to his trus¬ 
tees with respect to the conversion of his personal property 
into real estate were clear, specific, direct and mandatory. 
By paragraph third of his will he said: 

“It is my desire, and I hereby direct my trustees to 
invest all my personal property, except as herein men¬ 
tioned, as soon as practicable after my decease, and 
keep the same invested during the life of my said chil¬ 
dren, Fred L. Wagar, Ernest E. Wagar and Nellie 
W. Peterson, in real estate in the city of Washington, 
D. C., and when the same has been so invested, that 
it shall remain invested without sale, encumbrance or 
transfer until the death of all my said children, and to 
that end the trustees to this my last will herein named, 

and the survivor of them are authorized and herebv 

* 

empowered to invest my personal property that I may 
leave at the time of my decease, after paying or satis¬ 
fying the bequests herein named, debts and expenses, 
in real estate in the City of Washington, D. C., in the 
name of ‘H. R. Wagar Estate 

And in order that there might be no possible contention 
on the part of the trustees of the testator’s will that the fore¬ 
going provisions were discretionary, the testator, in the 
fourth paragraph of his will, repeated his directions in the 
following language: 

“The personal property left by me at the time of 
my decease * * "shall only be placed in the hands of 
my trustees for the purpose of paying the bequests 
herein mentioned, my debts and funeral expenses, and 
for the purpose of investing in real estate in the City 
of Washington, D. C., and for no other purpose.” 

That the trustees under Mr. Wagar’s will have failed to 
invest this personal property in real estate in the District 
of Columbia cannot affect its status for the purpose of de¬ 
termining the rights of the parties herein and cannot affect 
the rights of the parties. It is clearly to be considered as 
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real estate in the District of Columbia for all purposes of 
this suit, and all persons having any possible interest in 
said property, having been brought into this action, and 
being now before the court, and the surviving trustee, Ma¬ 
rion Page Greenwood, being now within the general juris¬ 
diction of the court, by filing a general appearance herein, 
if is submitted that this Court has both the power and the 
duty to treat such personal property in the hands of Marion 
Page Greenwood as real estate subject to partition in these 
proceedings. The respective interests of the parties in 
such converted property will of course be determined by 
the decision of the court with respect to the division of 
the real estate. 


Respectfully submitted, 

Edmund D. Campbell, 

Southern Building, 

Washington, D. C. 

Bruce F. Woodruff, 

Healey Building, 

Atlanta, Georgia, 

Attorneys for Appellant Wilkinson. 
Richard A. Ford, 

1625 K Street 
William E. Carey, Jr., 

Union Trust Building, 

Attorneys for Appellant Wagar. 

Douglas, Obear & Campbell 
Of Counsel 
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CALENDAR ENTRIES 


1938 

Dec. 14 Petition of Ernest E. Wagar and Marion Page 
Ross, Trustees under the will of said de¬ 
ceased, and Individually, for a Construction 
of the Will and for Instructions to the Trus¬ 
tees as to Distribution filed. 

14 Affidavit filed. 

14 Order filed. 

19 Affidavit filed. 


1939 


Jan. 17 
Mar. 8 

13 

13 

18 

May 5 
4 
12 
29 


Proof of service of order for appearance filed. 

Affidavit and disclaimer of Ashcraft-Wilkinson 
Company filed. 

Appearance filed. 

Entry and notice of appearance filed. 

Stipulation substituting Mell R. Wilkinson as 
defendant in lieu of Ashcraft-Wilkinson 
Company filed. 

Answer of Portia W. Marshburn filed. 

Answer of Mell R. Wilkinson filed. 

Answer of Humphrey R. Wagar, Jr. filed. 
Answer of Elizabeth H. Wagar filed. 
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i June 10 Request to Place on Calendar for Trial, Notice 

Thereof, and Proof of Service of Notice filed. 

16 Reply of Defendant Mell R. Wilkinson to Af¬ 
firmative Allegations in the Answer of 
Humphrey R. Wagar, Jr. filed. 

Sept. 11 Decision filed. 

Oct. 9 Suggestion on the Record of the Death of Ern¬ 
est E. Wagar, Trustee, and Request to Re¬ 
vive and Continue Cause in the Name of 
i Marion Page Ross Greenwood, Surviving 

Trustee, filed. 

9 Order Reviving and Continuing Cause in the 
\ Name of Marion Page Ross Greenwood, Sur¬ 

viving Trustee, filed. 

11 Decree filed. 

11 Notice of Filing and Entry of Final Decree and 
i Proof of Service filed. 

13 Twenty-day stay of proceedings granted, from 
and Including the 13th day of October, A. D. 
1939. 


25 Claim of Appeal filed. 
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1 The Court errrvi in rinding as a '.trailer oi law and 
ir. holding that when the devise and bourses! to Wellington 
C Page lapsed by his death prior to the resistor's death 
i: became a pan oi :he testator'> estate, the appellants 
claiming that upon such lapse oi a residuary devise or be¬ 
quest it becomes intestate property, 

J. The Court erred in rinding as a matter oi law and 
in holding that the nn ill by its provision created a gilt to 
the grandchildren surviving the last child as individuals to 
be divided share and share alike, the appellants claiming that 
it such gift were to the individuals and not to the class it 
could not include the share represented by a lapsed residuary 
devise or bequest. 

d. The Court erred in finding and holding that it was 
the intent of testator that the share of a predeceased rcsidu- 
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ary devisee should pass to the remaining residuary legatees 
and not to testator’s own heirs as intestate property. 

4. The interest given to Wellington Cass Page was a 
gift of income and a remainder interest in the residue. 
The failure of such remainder interest by Wellington Cass 
Page’s prior death rendered that interest intestate, no other 
disposition being made by the w’ill and no gift to a class 
being made. 

5. The Court erred in failing to distinguish between 
the determination of testator’s intention as affecting the 
interpretation of the will as opposed to the construction of 
its language, and in so doing departed from the favored 
construction most nearly in accord with the statutes of 
descent and distribution. 

6. The Court erred in holding that there is no difference 
under this will in legal effect between the fact of death of 
a residuary legatee between the making of the will and 
testator’s death, and the situation that would have existed 
if such legatee never had lived. 

7. The Court erred in holding in effect that an inten¬ 
tion not to die intestate as a portion of the property should 
be made effective where partial intestacy results from events 
taking place after the will is made. 

8. The Court erred in refusing to hold that the legal 
effect of a lapsed residuary legacy is not to be regarded in 
determining testator’s intent. 

9. The Court erred in refusing to hold and decree that 
the share of Wellington Cass Page which lapsed descended 
in equal parts to E. E. Wagar, the Estate or heirs of Fred 
L. Wagar and the Estate or heirs of Nellie W. Peterson. 

Signed by 

Attorneys for Petitioners. 
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Petition filed December 14, 1938 
STATE OF MICHIGAN 
In the 

CIRCUIT COURT 

For the County of Ionia in Chancery 



Petition of Ernest E. Wagar 
and Marion Page Ross, Trus¬ 
tees Under the Will of Said De¬ 
ceased, and Individually, for a 
Construction of the Will and 
for Instructions to the Trustees 
as to Distribution. 


To the Said Court : 

Your petitioners, Ernest E. Wagar, and Marion W. 
Page Ross, as surviving Trustees under the will and of the 
estate of Humphrey R. Wagar, deceased, and individually, 
respectively show to the Court as follows: 

1. On the second day of July, 1908, said Humphrey R. 
Wagar made and executed a will, copy of which is hereto 
annexed and marked Exhibit A. 

Said Humphrey R. Wagar died in the year 1916, being 
still a resident of this County of Ionia. His will was there¬ 
after admitted to probate in the Probate Court for the 
County of Ionia, and the estate and the trusts created there¬ 
under are still being administered under the jurisdiction of 
said Probate Court. Your petitioners qualified as execu- 
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tors, along with Fred L. Wagar, on the 26th day of Novem¬ 
ber, 1917, and as trustees, along with Fred L. Wagar, on 
the 6th day of January, 1920. Upon the death of Fred L. 
Wagar, as hereinafter set forth, your petitioners became 
the surviving trustees under the will and of the estate of 
said Humphrey B. Wagar. 

2. At the time of his death, the said Humphrey R. 
Wagar was survived by the following persons: 

(a) Ophelia E. Wagar, his wife to whom a life use 
was given under the will. She died in the year 1928. 

(b) Fred L. Wagar, son of the deceased, who died 
in the year 1935, at Mobile, Alabama. 

(c) Ernest E. Wagar, son of the deceased, and one 
of the petitioners herein. 

(d) Nellie Wagar Peterson, daughter of the de¬ 
ceased. Prior to the death of the deceased Nellie Wagar 
Peterson was married to R. Lee Page, by whom she had 
two children, one of the petitioners, Marion W. Page 
Ross, now surviving, and a son, Wellington Cass Page, 
who died in 1915, prior to the death of Humphrey R. 
Wagar. At the time of his death Wellington Cass Page 
was not married and left no children. 

Also prior to the death of Humphrey R. Wagar, 
Nellie Wagar Peterson was divorced from R. Lee Page, 
and married one Peterson, who predeceased her. There¬ 
after, according to the information and belief of your 
petitioners, said Nellie Wagar Peterson married one 
Clayton T. Yeager, who predeceased her, and who died 
in about the year 1932. No children were born to Nellie 
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Wagar Peterson, except the before-mentioned Marion 
W. Page Ross and Wellington Cass Page. Mrs. Peter¬ 
son died in 1934. 

(e) Marion W. Page Ross, a granddaughter of said 
Humphrey R. Wagar. 

(f) Portia Wagar Marshburn, granddaughter of 
the deceased and daughter of Fred L. Wagar. 

(g) Humphrey R. Wagar, Jr., grandson of the de¬ 
ceased, and son of Fred L. Wagar. 

3. After the death of Fred L. Wagar, his wife Eliza¬ 
beth H. Wagar, was named as executrix of his estate, and 
is now qualified and acting as such by virtue of her appoint¬ 
ment in the Probate Court for the County of Mobile and 
State of Alabama. 

4. In the year 1933, as your petitioners are informed 
and believe, the Ashcraft-Wilkinson Company, a corpora¬ 
tion existing under the laws of the State of Georgia and 
having its principal office at the City of Atlanta, Georgia, 
as assignee of Mell R. Wilkinson, a judgment creditor of 
H. R. Wagar, Jr., became the purchaser of the interest 
of H. R. Wagar, Jr., in the estate of Humphrey R. 
Wagar, upon the sale of such interest held under the 
order of the Supreme Court of the District of Columbia 
in a suit therein pending. Such suit was begun by the 
Fidelity and Deposit Company of Maryland as plaintiff, 
being also a judgment creditor of H. R. Wagar, Jr., to 
subject what was alleged to be one-fourth interest in the 
estate of Humphrey R. Wagar, belonging to H. R. 
Wagar, Jr., to the satisfaction of its judgment. The said 
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Mell R. Wilkinson intervened in said case also as a judg¬ 
ment creditor and sought to subject what he described 
as an one-third interest in said estate belonging to H. R. 
Wagar, Jr., to the payment of his judgment. The defend¬ 
ants in said cause were H. R. Wagar, Jr., and his sister, 
Portia W. Marshburn, who was claimed to be the grantee 
in certain conveyances made by H. R. Wagar, Jr., to her, 
covering property outside the estate of Humphrey R. 
Wagar. The Trustees of the Estate of Humphrey R. 
Wagar, namely, your petitioners and Fred L. Wagar, were 
named defendants as such trustees, but neither they nor 
the said Portio W. Marshburn were so named as defendant 
in their individual capacities or as heirs, devisees, or heirs 
at law of the said Humphrey R. Wagar. No relief was 
sought against any of the defendants except the said H. R. 
Wagar, Jr., in relation to any interest in property of the 
estate of Humphrey R. Wagar, nor was their asked or 
given any construction of the will. Your petitioners are 
informed and believe that upon the sale of the interest of 
H. R. Wagar, Jr., in the estate it was advertised by those 
who conducted the sale under the order of the Court that 
upon information presented to them the said H. R. Wagar, 
Jr., was entitled to an undivided one-third remainder in¬ 
terest in the estate of Humphrey R. Wagar. Thereafter 
such proceedings were taken that the interest of H. R. 
Wagar, Jr., in the estate of his grandfather, Humphrey R. 
Wagar, was sold and the sale confirmed by the Court, with¬ 
out, however, any determination being made of the extent 
of said interest, that is, whether it amounted to an one- 
fourth or an one-third interest in the residue. The Ash- 
craft-Wilkinson Company became the purchaser at such 
sale. The trustees are in doubt as to whether such sale is 
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valid and binding upon them in any event, or whether it 
was of a one-third or one-fourth interest of the residue and 
require instructions as to their duty in the premises, and 
instructions as to whether H. R. Wagar, Jr., still has an 
interest in said estate or trust. 

In their individual capacity, and on behalf of the 
estate of Fred L. Wagar, and on behalf of Portia W. 
Marshburn, the Trustees contend that the Ashcraft-Wil- 
kinson Company acquired thereby no more than an one- 
fourth undivided interest in the residue. The Trustees are 
not informed as to the claim or position of the said Ash- 
craft-Wilkinson Company, but realize that it is to the 
interest of the said Ashcraft-Wilkinson Company upon 
the distribution of the trust or estate, if no adjudication 
is otherwise made, to claim that they are entitled to a one- 
third of such residue instead of one-fourth thereof, and to 
claim that the one-fourth interest in the residue devised to 
Wellington Cass Page passed to the three remaining 
residuary legatees, the grandchildren before named, while 
it is the position of your petitioners and probably would 
be the position of said Portia W. Marshburn that said 
Ashcraft-Wilkinson Company thus acquired only a one- 
fourth interest in such residue. 

5. By the terms of the will of Humphrey R. Wagar, 
and particularly by the provisions of Paragraph 7 thereof, 
it is provided: 

“7th. Subject to the life estate of my beloved 
wife, and the children above named, I give, devise 
and bequeath to my grandchildren, Portia W. 
Wagar, H. R. Wagar, Jr., Marion W. Page and 
Wellington Cass Page, sons and daughters of my 
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said children, all the remainder of my real estate 
and personal property, and all that may remain 
thereof and be accumulated by my trustees, whether 
said property is in the name of Humphrey R. 
Wagar or H. R. Wagar Estate, or in whatever 
name it may be held, or wherever situated, to have 
and to hold the same to themselves, their heirs and 
assigns forever, and to be divided between them 
share and share alike. This devise, however, al¬ 
ways subject to this condition that in case of the 
death of any of said grandchildren, prior to the time 
of the decease of the survivor of my children, then 
and in such case, the share or shares of the said de¬ 
ceased grandchild shall be divided among the legal 
heirs of said grandchild share and share alike.” 

6. Under the terms of paragraph 4 of said will it be¬ 
comes the duty of the surviving trustee, upon the death 
of the last of the children of Humphrey R. Wagar to dis¬ 
tribute such estate in accordance with the will of said 
deceased. 

The question has now arisen as to the disposition to be 
made of the one-fourth interest in the residue of said 
estate devised by said will to Wellington Cass Page, who 
predeceased the testator, and as to whether his share 
should now be distributed to the heirs at law of Humphrey 
R. Wagar, separate from the trust created under the will 
or whether such interest has become a part of the trust 
estate under the provisions of the will. 

7. It is the claim and contention of the petitioners, in 
their individual capacities, that on account of the death of 
Wellington Cass Page prior to the death of the testator, 
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the interest in the residue of the estate devised to him be¬ 
came intestate property, and that it descended one-third 
to each of the then surviving children of Humphrey R. 
Wagar, namely, Fred L. Wagar, Ernest E. Wagar, and 
Nellie Wagar Peterson, and that the executrix of the estate 
of Fred L. Wagar is now entitled to receive an one-third 
share of said one-fourth interest in the residue, and the 
said Ernest E. Wagar a like interest, and that Marion W. 
Page Ross, being the sole heir at law of the said Nellie 
Wagar Peterson at the time of her death, is entitled to 
receive the remaining one-third of the said one-fourth of 
the residue. 

The Trustees realize, however, that it would be to the 
interests of the children of Fred L. Wagar, and particu¬ 
larly to the interest of the Ashcraft-Wilkinson Company, 
to contend and claim that the will should be construed to 
the effect that the share of Wellington Cass Page, even 
though he did not survive the testator, was not to be divided 
until the termination of the trust nor set apart from the 
general estate until that time, but that upon the termina¬ 
tion of the trust said one-fourth interest in the residue 
which would have gone to Wellington Cass Page should 
be equally divided between Portia Wagar Marshbum, 
Marion W. Page Ross, and H. R. Wagar, Jr., or the Ash¬ 
craft-Wilkinson Company as purchaser of his interest, on 
the basis of one-third to each as the surviving devisees of 
the residuary estate. 

8. Your petitioners further show that the estate and 
trust consists of several pieces of land situated in Ionia 
County, a number of pieces of land situated in the District 
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of Columbia and certain personal property held by the 
i Trustees. The value of the one-fourth interest in the resi¬ 
due which would have gone to Wellington Cass Page had 
he survived is at this time worth upwards of One Hun¬ 
dred Thousand Dollars ($100,000.). Your petitioners as 
trustees are uncertain as to which of the aforesaid methods 
of distribution are to be followed and are unwilling to 
assume the responsibility of adopting either of them with¬ 
out the instructions of this Court. 

Wherefore, your petitioners pray that upon the trial 
and hearing of this cause an order and decree may be 
entered herein, 

(a) determining the value of the interest in the 
residue of the estate devised to Wellington Cass Page, 
and instructing the Trustees as to whether said amount 
is now to be separated from the trust and administered 
as intestate property, and if so, the persons to whom 
such distribution is to be made and the shares thereof 
and the manner, time and form of such distribution; 

(b) determining that Ernest E. Wagar, surviving 
child of Humphrey R. Wagar, is entitled to receive one- 
third of the one-fourth interest of Wellington Cass 
Page in the residue of said estate of Humphrey R. 
Wagar; 

(c) determining that the estate of Fred L. Wagar 
and the heirs thereof are entitled to receive one-third 
of the one-fourth interest of Wellington Cass Page 
in the residue of the estate of Humphrey R. Wagar; 

(d) determining that Marion W. Page Ross is 
the sole heir of her mother, Nellie Wagar Peterson, 
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and is entitled to receive one-third of the one-fourth 
interest of Wellington Cass Page in the residue of 
the estate of Humphrey R. Wagar; 

(e) determining that the Ashcraft-Wilkinson Com¬ 
pany, as assignee of H. R. Wagar, Jr., Marion W. Page 
Ross, and Portia W. Marshburn, are entitled to receive 
one-third each of the residue of said estate and trust, 
after deducting and distributing in the foregoing man¬ 
ner the one-fourth interest in such residue which would 
have been taken by Wellington Cass Page; 

(f) in the event that it be determined that the inter¬ 
est which Wellington Cass Page would have taken had 
he survived Humphrey R. Wagar is to be distributed 
at the time of the distribution of the residue of the 
trust estate, then determining the persons to whom such 
distributions shall be made and the respective shares 
thereof; 

(g) determining that all other persons may be for¬ 
ever barred of and from any claim to the one-fourth 
interest in the residue of said estate and trust which 
would have gone to Wellington Cass Page had he 
survived Humphrey R. Wagar. 

Ernest E. Wagar 
Marion W. Page Ross 
Trustees under the will and estate 
of Humphrey R. Wagar, deceased, 
and Individually. 

Delos G. Smith 
Business Address: 

726 Jackson Place, 

Washington, D. C. 
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Montgomery Webster 
Business address: 

Ionia, Michigan 

Laurence W. Smith 
Business Address 
632 Michigan Trust Building 
Grand Rapids, Michigan 

Attorneys for Petitioners. 

United States of America 
District of Columbia 

On this 10th day of December, 1938, before me, a No¬ 
tary Public within said District, appeared Ernest E. Wagar 
and Marion W. Page Ross, who being by me duly sworn, 
did say upon their oath that they are the same persons 
described in and who have signed the foregoing petition; 
that they have read the same and that the same is true 
of their own knowledge, except as to matters therein stated 
to be upon information and belief and as to those matters 
they believe it to be true. 

Bernice J. Collins 
Notary Public, District of Columbia 
My Commission expires February 1, 1943. 

Exhibit A 

Exhibit A consisted of the will of the testator which 
has been reproduced in the Appendix to Appellants’ Brief 
beginning at page 7, and therefore is not reproduced here. 
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Entitled in This Court and Cause 

Stipulation Substituting Mell R. Wilkinson as Defendant 
in Lieu of Ashcraft-Wilkinson Company 

Filed March 18, 1939 

Ashcraft-Wilkinson Company, a Georgia corporation, 
having been made defendant in this cause, by bill of com¬ 
plaint, and 

Ashcraft-Wilkinson Company, by its President, Lee 
Ashcraft, having filed in this Court and cause a disclaimer 
of interest and affidavit that all of the interest of the 
said Ashcraft-Wilkinson Company in and to the issues 
involved in this proceeding has been by it legally assigned 
to Mell R. Wilkinson of Atlanta, Fulton County, Georgia, 
and was so assigned prior to the institution of this suit, 
although record thereof did not appear at the time suit was 
started. A true copy of said affidavit and disclaimer is 
hereto attached, marked Exhibt A, and expressly made a 
part hereof, 

And it now appearing that the said Mell R. Wilkinson 
is a real party in interest in this proceeding and that the said 
Ashcraft-Wilkinson Company is not now a party in interest, 

It is therefore stipulated and agreed by and be¬ 
tween the attorneys of record for said petitioners and Mell 
R. Wilkinson, by Eldred & Gemuend, his attorneys, of 
Ionia, Michigan, that 

(a) The said Mell R. Wilkinson be substituted in 
said suit as a defendant in the place and stead of the 
said Ashcraft-Wilkinson Company. 

(b) That said suit be dismissed as against the said 
Ashcraft-Wilkinson Company. 
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(c) That the appearance of Mell R. Wilkinson be 
forthwith entered in this suit by his attorneys, Eldred 
& Gemuend, of Ionia, Michigan; and that the attached 
appearance of said attorneys for said Mell R. Wilkin¬ 
son be and the same is service of notice of such appear¬ 
ance to and upon the attorneys for said petitioner; and 
further, that the filing of this stipulation accompanied 
by said Notice of Appearance constitute and be appear¬ 
ance of the said Mell R. Wilkinson as defendant in said 
cause. 

(d) That the filing of this stipulation, accompanied 
by a copy of the said Disclaimer of the said Ashcraft- 
Wilkinson Company, and the appearance of Eldred & 
Gemuend, of Ionia, Michigan, as attorneys for Mell R. 
Wilkinson, shall operate as and be a disclaimer of said 
suit against the said Ashcraft-Wilkinson Company, and 
that Mell R. Wilkinson be defendant in the place and 
stead of Ashcraft-Wilkinson Company, and that the 
appearance of the said Mell R. Wilkinson in this cause 
by his said attorneys be entered. 

Dated this 13th day of March, 1939. 

Delos G. Smith, 

Laurence W. Smith, 
Montgomery Webster, 

Attorneys for Petitioners and 
Plaintiffs. 

Eldred & Gemuend, 

Woodruff & Ward, 

Attorneys for Defendant Mell 
R. Wilkinson . 
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Entitled in This Court and Cause 
Answer of Portia W. Marshbum 

Filed May 5, 1939 

Portia W. Marshburn, one of the beneficiaries under 
the will of said deceased, answering petitioners’ bill of com¬ 
plaint, says: 

1. This defendant admits the allegations of paragraph 
one of said petition, excepting that said trust, under the 
will of said deceased, was or is still being administered 
under the jurisdiction of the Probate Court of Ionia 
County, Michigan. Her admission as to the qualification 
of the trustees is based upon information and belief, and 
she reserves the right to present records as to proof thereof 
at the hearing in this cause. 

2. (a), (b), (c). She admits the allegations of sub- 
paragraphs (a), (b) and (c) of paragraph two. 

(d) She admits the allegations of sub paragraph (d) 
of paragraph two, excepting that she has no personal 
knowledge of the marriage of Nellie Wagar Peterson to one 
Clayton T. Yeager. 

(e) , (f), (g). She admits the allegations of sub para¬ 
graphs (e), (f) and (g) of paragraph two. 

3. She admits the allegations of paragraph three of 
said petition. 

4. This defendant admits, upon information and belief, 
that in the year 1933 or thereabouts, Defendant Mell R. 
Wilkinson and/or Ashcraft-Wilkinson Company became 
the owner by certain legal proceedings held and had in the 
Supreme Court of the District of Columbia, in Equity, 
United States of America, in a suit as described in said 
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paragraph four, of the interest of Humphrey R. Wagar, 
Jr., in and to said estate; that said suit was started as there¬ 
in alleged by the Fidelity and Deposit Company of Mary¬ 
land against Humphrey R. Wagar, Jr., and others, and 
that Mell R. Wilkinson, one of the defendants herein, inter- 
I vened in said proceedings as a judgment creditor and sought 
therein to subject the one-third interest of Humphrey R. 
Wagar, Jr., in and to said estate, to the payment of a judg¬ 
ment held by the said Mell R. Wilkinson against the said 
i Humphrey R. Wagar, Jr.; that the defendants in said suit 
were as in said paragraph alleged. She neither admits nor 
denies the allegations of said paragraph as to the respective 
capacities in which the various parties to said District of 
Columbia suit appear, same being a matter of record and as 
such, capable of proofs at the hearing in this cause. She 
admits that in said suit no relief was sought against any 
defendant, excepting Humphrey R. Wagar, Jr., in relation 
to any interest in the estate of Humphrey R. Wagar; that 
in said suits there was no construction of the will of 
Humphrey R. Wagar. She admits, upon information and 
belief, that the interest of Humphrey R. Wagar, Jr. in and 
to said estate was advertised in and under said suit; that 
i said interest was alleged to be an undivided one-third inter¬ 
est in the estate of Humphrey R. Wagar, deceased; that 
thereafter sale was had of the said interest of Humphrey 
i R. Wagar, Jr., in and to the estate of his grandfather, 
Humphrey R. Wagar and that said sale was confirmed in 
i said proceeding. She alleges that it was determined in said 
proceeding that the interest of the said Humphrey R. 
I Wagar, Jr., in and to the estate of his said grandfather was 
i an undivided one-third interest, subject to the life uses 
named and set forth in said will. She admits, upon informa¬ 
tion and belief, that the said Ashcraft-Wilkinson Company 
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became the purchaser at said execution and judgment sale. 
As to whether the said trustees are in doubt as to the val¬ 
idity and binding effect of said judgment and execution 
sale upon them, same being an allegation of opinion, she 
leaves them to their proof. She avers that the interest of 
the said Humphrey R. Wagar, Jr., in and to the estate of 
his said grandfather, is, or was prior to said execution sale, 
an undivided one-third of the estate of Humphrey R. 
Wagar deceased, subject to certain life uses set forth in his 
will. 

She expressly denies that the said trustees have any 
right to contend in behalf of the estate of Fred L. Wagar, 
deceased, or in behalf of this defendant, that the Ashcraft- 
Wilkinson Company acquired by said judgment, execution 
and sale no more than one-fourth undivided interest in the 
residue of the estate of Humphrey R. Wagar, and in this 
respect she avers that the interest of the said Humphrey R. 
Wagar, Jr., in and to said residue was an undivided one- 
third interest and that the rights acquired by Ashcraft- 
Wilkinson Company were the same rights of the said 
Humphrey Wagar, Jr., in and to said residue. She further 
avers that she is now entitled to an undivided one-third in¬ 
terest in and to said residue. She admits that it is to the 
interest of the said Mell R. Wilkinson who has now, as she 
is informed and believes, succeeded to any rights of Ash¬ 
craft-Wilkinson Company, to claim that he is entitled to 
one-third of such said residue, and to claim that the one- 
fourth interest of the said residue devised to Wellington 
Cass Page passed to the three remaining legatees. She 
further avers that it is her express claim and contention 
that such is the fact and that said residue should and must 
be distributed, one-third thereof to Marion Page Ross, one- 
third thereof to this defendant, Portia W. Marshbum, and 
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the remaining one-third thereof to whomever has succeeded 
to the interest and rights to the interest of Humphrey R. 
Wagar, Jr., in and to said residue, this defendant being in¬ 
formed that the present owner of said interest is Mell R. 
Wilkinson of Atlanta, Georgia. As to the allegation of the 
petitioners in respect to their position that it is their claim 
and probably would be the claim of this defendant that the 
said Ashcraft-Wilkinson Company, by said District of 
Columbia proceedings, acquired only a one-fourth interest 
in said residue, she avers that such position is taken by 
petitioners not as impartial trustees under the will of said 
deceased, but individually for their own purposes and to 
their own financial gain; she denies that such “position” 
of said petitioners is the correct or legal “position”. 

5. She admits the allegations of paragraph five of said 
petition. 

6. She admits that it will become the duty of the sur¬ 
viving trustees upon the death of the last survivor of the 
children of Humphrey R. Wagar to distribute the residue 
of said estate in accordance with the will of said Hum- 

i 

phrey R. Wagar, deceased. She denies, insofar as she has 
any information in respect thereto, that any question has 
yet arisen as to the disposition to be made of the residue of 
said estate devised by will to the said Wellington Cass Page. 
She denies that such said share should now be distributed 
to the heirs at law of Humphrey R. Wagar separate from 
the trust created under his will; and alleges that said resi¬ 
due has become a part of said trust to be divided three ways 
as herein set forth, when said residue is divided under the 
terms of said will. 

7. She denies that the contention of the said petitioners 
in their individual capacities, as alleged in said paragraph 
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seven of said petition, is the correct contention and/or the 
correct construction of the will of said Humphrey R. 
Wagar. She denies that the residue which would have 
passed to Wellington Cass Page had he lived, became intes¬ 
tate property, and denies that the same descended as in 
said paragraph alleged. She admits that it is to her in¬ 
terest and to the interest of Defendant Wilkinson to con¬ 
tend, and she does contend, that said deceased’s will should 
be construed to the effect that the share which would have 
gone to Wellington Cass Page had he lived, should not be 
and is not to be divided until the termination of said trust 
and should not be set apart from the general estate until 
the termination of said trust, and that upon the termination 
of said trust, the said interest of the said Wellington Cass 
Page should be divided equally among herself, Marion W. 
Page Ross and Mell R. Wilkinson, who has succeeded to 
the rights, as she is informed and believes and therefore 
charges the truth to be, of Humphrey R. Wagar, Jr., on a 
basis of one-third of said residue to each, as the surviving 
devisees and legatees of the residuary estate. She denies 
the remaining allegations of paragraph seven. 

8. She admits, in substance, the allegations of para¬ 
graph eight, reserving the right to make proofs as to the 
value of the said one-fourth interest in said residue that 
would have gone to Wellington Cass Page had he survived. 

Answering the prayer of said petition, this defendant 
says. 

(a) Denies that plaintiffs are entitled to the relief 
in this sub paragraph prayed for. 

(b) Denies that plaintiffs are entitled to the relief 
in this sub paragraph prayed for. 
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(c) Denies that plaintiffs are entitled to the relief 
in this sub paragraph prayed for. 

(d) Denies that plaintiffs are entitled to the relief 
in this sub paragraph prayed for. 

(e) Denies that plaintiffs are entitled to the relief 
in this sub paragraph prayed for. 

(f) She admits that the said Marion W. Page Ross, 
herself and the said Mell R. Wilkinson are entitled to 
receive one-third each of the residue of said estate and 
trust, but denies that there should be deducted from 
said residue the one-fourth interest therein which would 
have been taken by Wellington Cass Page had he lived, 
and in this respect alleges that such said interest should 
likewise be distributed three ways as above set forth 
as a part of the residue of said trust. 

(g) As to whether plaintiffs are entitled to the 
relief prayed for in sub paragraph (g), she alleges 
that the same should be granted and the construction 
of the will of said Humphrey R. Wagar, deceased, as 
to the residue of his estate which would have gone 
to Wellington Cass Page had he survived the said 
Humphrey R. Wagar, should be and becomes a part 
of the residue of said estate and be distributed in one- 
third shares, as herebefore by her alleged. 

Portia W. Marshburn 
by F. O. Eldred 

Jos. A. Burkhart 
Business Address 
Woodward Bldg. 

Washington, D. C. 
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Eldred & Gemuend 
Business Address: 

Webber Bldg. 

Ionia Michigan 

Attorneys for Portia W. Marshbum 


Entitled in This Court and Cause 
Answer of Humphrey R. Wagar, Jr. 

Filed May 12, 1939 

Humphrey R. Wagar, Jr., one of the beneficiaries under 
the will of said deceased, by his attorneys Colwell and 
Welch, answering petitioners’ Petition, says: 

1. As to paragraph 1 of said petition he admits the 
same. 

2. As to paragraph 2 he admits the same. 

3. As to paragraph 3 he admits the same. 

4. As to paragraph 4 he admits that a purported sale 
of his interest in the trust created by the Last Will and 
Testament of Humphrey R. Wagar, deceased, was held, 
and that the Ashcraft-Wilkinson Corporation attempted 
to purchase said interest at said sale. Further answering 
said paragraph he denies that said purported sale was 
made in 1933, but avers that on March 2, 1933 a trustee 
was appointed in Equity cause No. 55054 then pending in 
the Supreme Court for the District of Columbia, entitled 
Fidelity and Deposit Company of Maryland vs. H. R. 
Wagar,. Jr., et al.; that said trustee attempted to conduct 
a sale of the interest aforesaid on March 22, 1935 and 
that the Ashcraft-Wilkinson Company attempted to pur¬ 
chase said interest on said date. 
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Further answering said paragraph he denies that the 
Ashcraft-Wilkinson Company acquired any right in and 
to his interest in the trust aforesaid by virtue of said 
sale, for the reason that said estate of Humphrey R. Wagar, 
deceased, was and still is subject to the jurisdiction of the 
Probate Court for the County of Ionia, State of Michigan; 
that the trustees appointed by the Last Will and Testament 
of Humphrey R. Wagar, deceased, to administer the trust 
created by the terms of said Last Will and Testament were 
and still are subject to the jurisdiction of the Courts of 
Ionia County, Michigan, and no other courts, and amenable 
to the instructions of said courts with respect to the admin¬ 
istration of said trust, and the disposition of the corpus 
thereof; that in so directing the trustees, the courts of the 
State of Michigan must give their instructions in accord¬ 
ance with the laws of the State of Michigan; that under the 
laws of the State of Michigan the interest of Humphrey R. 
Wagar, Jr., could not have been subjected to sale by an 
equity trustee nor could the same have been reached by an 
execution at law; that by reason of the foregoing the sale 
aforesaid passed no interest of any kind or nature whatso¬ 
ever to the Ashcraft-Wilkinson Company and the Trustees, 
petitioners herein, should be instructed to disregard said 
sale. 

Further answering said paragraph he admits that said 
suit was begun by the Fidelity and Deposit Company of 
Maryland to subject what was alleged to be a one-fourth 
interest of H. R. Wagar, Jr. in the estate of Humphrey R. 
Wagar to the satisfaction of its judgment. He also admits 
that Mell R. Wilkinson intervened in said cause and sought 
to subject what he described as a one-third interest in 
said estate belonging to H. R. Wagar, Jr., to the satis¬ 
faction of his judgment. He also admits that the defend- 
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ants in said cause were himself, Portia W. Marshbum, 
the petitioners herein, and Fred L. Wagar. He also ad¬ 
mits that said defendants other than himself were not 
named in their individual capacities; that no relief was 
sought against any defendant other than himself; and that 
no construction of said will was asked or given in said 
proceedings. He admits on information and belief that 
it was advertised by the parties conducting said invalid sale 
that the interest of H. R. Wagar, Jr., in said estate was 
a one-third interest, but avers that said advertisement was 
false in that the interest so advertised was not subject to 
sale, and was not an undivided one-third. He admits that 
said sale was confirmed by said court and avers that said 
confirmation was a mere nullity, and that no determination 
was made of the extent of his interest. He admits that the 
Ashcraft-Wilkinson Company became the purchaser at 
said sale, but denies that said company acquired any interest 
in the estate thereby. He has no knowledge as to what 
the doubts of the trustees may be and therefore leaves them 
to their proofs, but admits that they require instructions 
as to whether the sale aforesaid is valid, and as to the 
extent of the interest of H. R. Wagar, Jr., in and to said 
estate, and as to the disposition to be made of the legacy 
bequeathed to Wellington Cass Page. 

Further answering said paragraph he denies that the 
Ashcraft-Wilkinson Company or its assigns has any inter¬ 
est in the estate aforesaid. 

5. As to paragraph 5 of said petition he admits the 
same. 

6. As to paragraph 6 of said petition he admits the 


same. 
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7. As to paragraph 7 of said petition he admits that 
the claim of the petitioners is as therein stated and admits 
that the share of Wellington Cass Page should be disposed 
of in the manner therein set forth. 

Further answering said paragraph he has no knowledge 
as to what the realizations of the trustees with respect to 
the interest of the parties hereto may be and therefore 
leaves them to their proofs. 

8. As to paragraph 8 of said petition he has no infor¬ 
mation as to what property is held by the trustees or the 
value thereof and therefore leaves petitioners to their 
proofs. 

Answering the prayer of said petition this defendant 
says: 

a. He admits that the petitioners are entitled to the 
relief in this paragraph prayed for. 

b. He admits that petitioners are entitled to the 
relief in this paragraph prayed for. 

c. He admits that petitioners are entitled to the 
relief in this paragraph prayed for. 

d. He admits that petitioners are entitled to the 
relief in this paragraph prayed for. 

e. He denies that the Ashcraft-Wilkinson Com¬ 
pany is entitled to share in said estate in any manner 
whatsoever but avers that said estate should be divided 
one-third to himself, one-third to Marion W. Page Ross, 
and one-third to Portia W. Marshbum, after deducting 
the one-fourth interest of Wellington Cass Page and 
distributing the same in accordance with the prayer of 
said petition with respect thereto. 
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f. He admits that the petitioners are entitled to the 
relief in this paragraph prayed for. 

g. He admits that the petitioners are entitled to the 
relief in this paragraph prayed for. 

Colwell & Welch 
Attorneys for Humphrey R. Wagar, Jr. 
Business Address: 

Ionia, Michigan. 


Entitled in This Court and Cause 

Answer of Mell R. Wilkinson 

Filed 

Mell R. Wilkinson, as assignee of Ashcraft-Wilkinson 
Company, and in his own right, and the present owner of 
the interest of Humphrey R. Wagar, Jr., in and to said 
estate, answering petitioners’ bill of complaint, says: 

1. This defendant admits the allegations of paragraph 
one of said petition, excepting that said trust, under the will 
of said deceased, was or is still being administered under 
the jurisdiction of the Probate Court of Ionia County, 
Michigan. His admission as to the qualifications of the 
trustees is based upon information and belief, and he re¬ 
serves the right to present the records as to proof thereof 
at the hearing in this cause. 

2. He has no personal knowledge as to who the sur¬ 
vivors of Humphrey R. Wagar, with rights under his will, 
were, but upon information and belief, he admits the alle¬ 
gations of sub paragraphs (a) to (g), inclusive, of para- 


28 


graph two; reserving, however, the rights to make a record 
proof of the facts and circumstances therein set forth. 

3. Upon information and belief, he admits the allega¬ 
tions of paragraph three of said petition. 

4. This defendant, answering paragraph four of said 
bill of complaint, alleges that on, to-wit, the 23rd day of 
June, 1933, a final decree on his intervening petition against 
the defendant Humphrey R. Wagar, Jr., in the proceedings 
mentioned in said paragraph, was entered, decreeing the 
said Humphrey R. Wagar, Jr., to be indebted to this defend¬ 
ant in the principal sum of $239,761.03 principal with in¬ 
terest to that date amounting to $60,094.34, and with in¬ 
terest on said principal sum of $239,761.03 at the rate of 
7% per annum from that date until payment thereof; that 
in said decree this defendant was granted a money decree 
against the defendant, Humphrey R. Wagar, Jr., for the 
respective sums and interest immediately above set forth; 
that said Court reserved the right in case this defendant 
suffered further loss on contingent or unliquidated claims 
chargeable to Humphrey R. Wagar, Jr., under a certain 
indemnity agreement referred to in said decree to award an 
additional money decree to this defendant: that thereafter 
the interest of said Humphrey R. Wagar, Jr., in and to the 
estate, real and personal, of the said Humphrey R. Wagar, 
Sr., was sold, and said interest, by said sale, transferred 
to the said Ashcraft-Wilkinson Company. That said Ash- 
craft-Wilkinson Company thereafter assigned to this de¬ 
fendant all of the right, title and interest of the said Hum¬ 
phrey R. Wagar, Jr., in and to the estate, real and personal, 
of the late Humphrey R. Wagar, Sr., and that this defend¬ 
ant is now the owner of all and every the interest of Hum¬ 
phrey R. Wagar, Jr., whatever the same may be, in and to 
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the estate of Humphrey R. Wagar, Sr., deceased. This 
defendant further says that in said proceedings, as will be 
made to appear at the hearing in this cause by the records 
and files of the suit mentioned in said paragraph four, the 
undivided one-third interest of the said Humphrey R. 
Wagar, Jr., in the estate of Humphrey R. Wagar, Sr., was 
involved and was sold to satisfy judgment as herein and 
in said paragraph four set forth. This defendant admits 
that the defendants in said suit mentioned in said paragraph 
four were as therein alleged, but he neither admits nor 
denies the allegations of paragraph four as to the respective 
capacities in which the various parties to said District of 
Columbia appear, same being a matter of record and as such 
capable of proofs at the hearing in this cause. He admits 
that in said suit no relief was sought against any defendant 
except Humphrey R. Wagar, Jr., in relation to his interest 
in the estate of Humphrey R. Wagar, and that in said suit 
there was no formal construction of the will of Humphrey 
R. Wagar. He alleges that it was determined in said Dis¬ 
trict of Columbia proceeding that the interest of Humphrey 
R. Wagar, Jr., in the estate of his said grandfather was 
an undivided one-third interest in the residue thereof. As to 
whether the said trustees are in doubt as to the validity and 
binding effect of said judgment and execution sale upon 
them, same being merely an allegation of opinion, he leaves 
them to their proofs, excepting that he alleges that said 
judgment and execution sale is and are valid and binding 
upon said trustees. He also avers that the interest of the 
said Humphrey R. Wagar, Jr., in and to the estate of his 
said grandfather is or was prior to said execution sale an 
undivided one-third of the residue of the estate of Hum¬ 
phrey R. Wagar, deceased. 
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He expressly denies that the said trustees have any 
right to contend in behalf of the Fred L. Wagar estate 
or in behalf of Portia W. Marshburn that the Ashcraft- 
i Wilkinson Company acquired by said judgment, execution 
and sale no more than a one-fourth undivided interest in 
the residue of the estate of Humphrey R. Wagar, and in 
this respect he avers that the interest of said Humphrey 
R. Wagar, Jr., in and to said residue was an undivided 
one-third interest, and that the rights acquired by the 
Ashcraft-Wilkinson Company and/or by this defendant, 
were the same rights of the said Humphrey R. Wagar, 
Jr. in and to said estate. 

He further avers and alleges that he is entitled to an 
undivided one-third interest in and to the residue of said 
estate. He admits that it is to his interest so to claim, and 
he does so claim, and does claim that the one-fourth in¬ 
terest of said residue devised to Wellington Cass Page 
passed to the three remaining residuary legatees, he being 
entitled, because of said District of Columbia proceedings, 
to the interest of Humphrey R. Wagar, Jr. He expressly 
avers that the residue of said estate of Humphrey R. 
Wagar should and must be distributed, one-third thereof 
to Marion W. Page Ross, one-third thereof to Portia W. 
! Marshburn, and one-third thereof to this defendant who 
has succeeded to all and every the rights of Humphrey R. 
Wagar, Jr., in and to said estate. As to the position of 
i said petitioners in which they claim that this defendant 
and/or the Ashcraft-Wilkinson Company acquired only a 
one-fourth interest in said residue, he avers that such posi- 
i tion is taken by said petitioners, not as impartial trustees 
! under the will of said deceased, but individually and for 
i their own purposes and to their own financial gain. He 
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denies that such “position” of said petitioners is the correct 
or legal “position”, averring the facts to be that he is en¬ 
titled to one-third of the residue of said estate of Hum¬ 
phrey R. Wagar, deceased. 

5. He admits the allegations of paragraph five of said 
petition. 

6. He admits that it will become the duty of the sur¬ 
viving trustees, upon the death of the last survivor of the 
children of Humphrey R. Wagar, to distribute the resi¬ 
due of his estate in accordance with his will. He denies, 
insofar as he has any information in respect thereto, that 
any question has yet arisen as to disposition to be made 
of the one-fourth interest in said residue devised by said 
will to Wellington Cass Page. He expressly denies that 
such share of said residue that would have passed to Well¬ 
ington Cass Page, had he survived, should now be distrib¬ 
uted to the heirs at law of Humphrey R. Wagar separate 
from the trust created under his will; and alleges that said 
residue has become a part of said trust, to be divided three 
ways as herein set forth, and when said residue is divided 
under the terms of said will. 

7. He denies the contention of said petitioners in their 
individual capacities, as alleged in paragraph seven of the 
petition is the correct contention and/or the correct con¬ 
struction of the will of Humphrey R. Wagar. He denies 
that the residue which would have passed to Wellington 
Cass Page, had he lived, became intestate property; and 
denies that the same descended as in said paragraph alleged. 

He admits that it is to the interest of himself and alleges 
it to be to the interest of Portia W. Marshburn to contend, 
and he does so contend, that deceased's will should be con- 
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strued to the effect that the share which would have gone 
to Wellington Cass Page had he lived, should not be and 
is not to be divided until the termination of said trust, and 
should not be set apart from the general estate until the 
termination of said trust, and that upon the termination of 
said trust, the said interest of the said Wellington Cass 
Page should be equally divided among Marion W. Page 
Ross, Portia W. Marshbum and this defendant who has 
succeeded to the rights and interests of Humphrey R. 
Wagar, Jr., on a basis of one-third of said residue of each, 
as the surviving devisees and legatees of the residuary 
estate. 

He denies the remaining allegations of said paragraph. 

8. Upon information and belief, he admits, in sub¬ 
stance, the allegations of paragraph eight, reserving the 
right to make proofs as to the value of the said one-fourth 
interest in said residue that would have passed to Welling¬ 
ton Cass Page had he survived. 

Answering the prayer of said petition, this defendant 
says: 

(a) Denies that plaintiffs are entitled to the relief 
in this subparagraph prayed for. 

(b) Denies that plaintiffs are entitled to the relief 
in this subparagraph prayed for. 

(c) Denies that plaintiffs are entitled to the relief 
in this subparagraph prayed for. 

(d) Denies that plaintiffs are entitled to the relief 
in this subparagraph prayed for. 

(e) Denies that plaintiffs are entitled to the relief 
in this subparagraph prayed for. 
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(f) He admits that Portia W. Marshburn, Marion 
W. Page Ross and himself are each entitled to receive 
one-third of the residue of said trust and estate, but 
denies that there should be deducted from said residue 
the one-fourth interest therein which would have been 
taken by Wellington Cass Page had he lived; and in 
this respect, alleges that such said interest should like¬ 
wise be distributed three ways as above set forth as a 
part of the residue of said trust. 

(g) As to whether plaintiffs are entitled to the 
relief prayed for in subparagraph (g), he alleges that 
the same should be granted and the construction of the 
will of said Humphrey R. Wagar, deceased, as to the 
residue of his estate which would have gone to Welling¬ 
ton Cass Page had he survived the said Humphrey R. 
Wagar, should be and become a part of the residue of 
said estate and be distributed in one-third shares, as 
herebefore by her alleged. 


Mell R. Wilkinson 
by F. O. Eldred 


Woodruff & Ward 
Business Address: 

928 Healey Bldg. 

Atlanta, Georgia 

Eldred & Gemuend 
Business Address: 

Ionia, Mich. 

Attorneys for Mell R. Wilkinson 
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Entitled in This Court and Cause 
Answer of Elizabeth H. Wagar 

Filed May 29, 1939 

Elizabeth H. Wagar, Executrix of the Estate of Fred 
L. Wagar, deceased, qualified and acting as such under the 
authority of the Probate Court for the County of Mobile 
and State of Alabama, files the following answer and claims 
in behalf of said estate to the petition filed in this cause. 

1 and 2. She admits, upon information and belief, the 
allegations contained in paragraphs 1 and 2. 

3. She admits the allegations contained in paragraph 3. 

4. She admits, upon information and belief, the allega¬ 
tions contained in paragraph 4 of the petition, and claims 
that by the proceedings therein set forth as taken on behalf 
of Ashcraft-Wilkinson Company, the said Ashcraft-Wil- 
kinson Company acquired only an one-fourth interest in 
the residue of said estate and trust, and did not acquire 
any interest in the one-fourth interest in said estate which 
would have been taken by Wellington Cass Page had he 
survived. 

5. She admits the allegations contained in paragraph 
5 of the petition. 

6. She admits the allegations in paragraph 6, and con¬ 
tends, in behalf of the estate of Fred L. Wagar, that the 
one-fourth interest in the residue of said estate devised to 
Wellington Cass Page became intestate property and 
should now be distributed to the heirs at law of Hum¬ 
phrey R. Wagar, separate from the trusts created under 
the will, and claims that such interest never became a part 
of the trust estate. 



35 


7. Answering paragraph 7, she adopts the claim and 
contention of the petitioners as therein set forth to the effect 
that the interest devised to Wellington Cass Page descended 
one-third to each of the then surviving children of Hum¬ 
phrey R. Wagar, namely, Fred L. Wagar, Ernest E. Wagar 
and Nellie Wagar Peterson, and that she is entitled as 
executrix of the estate of Fred L. Wagar to now receive 
an one-third share of such one-fourth interest, and the said 
Ernest E. Wagar a like share, and Marion W. Page Ross 
as the sole heir of Nellie Wagar Peterson, a like share. 

Further answering said paragraph she claims that the 
one-fourth share devised to Wellington Cass Page should 
be divided at this time and not held until the termination 
of the trust, and should not at that time be added to the 
trust estate so that such share of Wellington Cass Page 
would then be divided between Marion W. Page Ross, 
Portia Wagar Marshburn, and H. R. Wagar, Jr., or the 
Ashcraft-Wilkinson Company. 

8. She admits the allegations contained in paragraph 8. 

Further answering said petition, she adopts the solution 
suggested by sub-paragraphs (a), (b), (c), (d), (e) and 
(g), and consents that a decree be entered in accordance 
therewith, and particularly in accordance with paragraphs 
(a) and (c) thereof. 
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Entitled in This Court and Cause 

Reply of Defendant Mell R. Wilkinson to Affirmative 
Allegations in the Answer of Humphrey R. Wagar, Jr. 

Filed June 16, 1939 

Replying to the affirmative allegations of Defendant 
Humphrey R. Wagar, Jr., one of the beneficiaries named 
in the will of said deceased, corresponding paragraph by 
corresponding paragraph, Mell R. Wilkinson, replying, 
says: 

4. That the facts and circumstances with respect to and 
concerning the sale and purchase by Mell R. Wilkinson of 
the interest and the entire interest of Humphrey R. Wagar, 
Jr., in and to the trust created by the last will and testament 
of said deceased and all interest under the will of said 
deceased, are as set forth in the answer of Mell R. Wilkin¬ 
son heretofore in this proceeding filed. He denies that the 
trustee appointed in Equity Cause No. 55054 in said para¬ 
graph mentioned, “attempted” to conduct a sale and alleges 
that a legal and valid sale was conducted by such trustee. 

He denies that insofar as said proceedings in Equity 
Cause No. 55054 are concerned or involved, the estate of 
Humphrey R. Wagar, deceased, was subject to the juris¬ 
diction of the Probate Court for Ionia County, Michigan. 
He admits that the trustees under the will of said deceased 
for certain purposes are subject to the jurisdiction of the 
courts of Ionia County, and denies that they are not amen¬ 
able to other courts. In this respect, he alleges that the 
said trustees are bound by the holdings of any court insofar 
as its legal determinations are concerned. He denies the 
remaining allegations of the second subparagraph of said 
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paragraph 4 and alleges the same to be ill-founded legal 
conclusions. 

Answering subparagraph three of said paragraph 4, he 
denies that the sale conducted by said trustee was an in¬ 
valid sale; denies that the advertisement was false for 
any reason whatsoever, and denies the remaining affirma¬ 
tive allegations of said paragraph 4, and alleges that said 
sale conducted by said trustee was a lawful, legal and valid 
sale and that thereby he, the said Mell R. Wilkinson, now is 
the sole owner of all and every the interest of the said 
Humphrey R. Wagar, Jr., in and to the trust created under 
the last will and testament of Humphrey R. Wagar, de¬ 
ceased, and in and to the estate of Humphrey R. Wagar, 
deceased. He denies that the proceedings had in equity 
cause No. 55054 are subject to collateral attack in this 
proceeding. 


The Prayer 

(e) He denies that said estate should be divided as 
in paragraph (e) of said answer alleged, and specifically 
denies that any portion whatsoever of the said trust 
fund or of the said estate of said deceased should be 
distributed or apportioned to the said Humphrey R. 
Wagar, Jr., and alleges that any portion thereof which 
otherwise would have gone to Humphrey R. Wagar, 
Jr., has become and now is the sole property of the said 
Mell R. Wilkinson, as in his answer and in the other 
pleadings in this cause set forth. 

Eldred & Gemuend 
Woodruff & Ward 
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Entitled in This Court and Cause 
Record 

This matter came on to be heard before the Court on 
Tuesday the 27th day of June, 1939, upon the pleadings 
heretofore filed. On behalf of the petitioners there ap¬ 
peared Mr. DeLos G. Smith, Mr. Montgomery Webster, 
and Mr. Laurence W. Smith; on behalf of Humphrey R. 
Wagar, Jr., contestant, there appeared Colwell and Welch 
by Douglas R. Welch; on behalf of Mrs. Portia W. Marsh- 
burn, contestant, there appeared Eldred & Gemuend by Mr. 
Foss O. Eldred, and Mr. Joseph A. Burkart; and on behalf 
of Mell R. Wilkinson, contestant, there appeared Eldred 
i & Gemuend, by Mr. Foss O. Eldred. 

i Mr. Smith: May it please your Honor, in the case en¬ 
titled “In the Matter of the Estate of Humphrey R. Wagar, 
deceased,” this matter comes on upon the petition of Ernest 
I E. Wagar and Marion Page Ross, now Marion Page 
Greenwood, trustees under the will of said deceased and in¬ 
dividually for the construction of the will and for instruc¬ 
tions to the trustees as to the distribution of a portion of 
the estate. 

It has been agreed between counsel that the following 
! matters constitute the facts and documentary proof in the 
case so that no oral proof will be required: 

First, that the copy of the will of Humphrey R. 
Wagar attached to the petition in this case is a true 
copy of the will and that same was duly admitted to 
probate in Ionia County following the death of 
Humphrey R. Wagar which occurred upon the 11th 
day of August, 1916. 
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That at the time of the admission of the will and 
qualification of the trustees Mr. Fred L. Wagar, Mr. 
Ernest E. Wagar and Mrs. Marion Page Ross were 
named as trustees and so continued to act until the 24th 
day of July, 1935, at which time Mr. Fred L. Wagar 
died, and that since that time and up to the present 
date Mr. Ernest Wagar and Mrs. Ross have continued 
and are still acting as trustees of that estate and will 
under the jurisdiction of the Probate Court of this 
county. 

Mr. Eldred: Add to that that they were originally 
appointed trustees in 1919 after the will was discharged. 

Mr. Smith: All right: they were appointed in 1919 
but did not qualify until the 6th day of January, 1920. 

At the time of the death of Humphrey R. Wagar in 
August of 1916 he left him surviving his wife, Ophelia E. 
Wagar who died in the year 1928. He also left him sur¬ 
viving the only three children whom he had had, Fred L. 
Wagar, his son, who as I have stated died on July 24th, 
1935, Ernest E. Wagar a son and one of the petitioners and 
now surviving and Nellie Wagar Peterson, a daughter. 

Prior to the death of the deceased, Humphrey R. 
Wagar, his daughter Nellie Wagar Peterson had been mar¬ 
ried to R. Lee Page by whom she had the two children 
Wellington Cass Page and Marion W. Ross, the latter 
being one of the petitioners and now surviving. Wellington 
Cass Page died on the 17th day of July, 1915, being at 
that time under the age of twenty-one years, unmarried 
and leaving no children. The father and mother of Wel¬ 
lington Cass Page, that is R. Lee Page and Nellie Wagar 
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who afterwards became Nellie Wagar Peterson survived 
Wellington Cass Page. R. Lee Page died on the 10th day 
of May, 1928, and Nellie Wagar Page who afterwards 
became Nellie Wagar Peterson died in the year 1934. She 
left no other children than Marion Page Ross and had no 
other children by any other marriage. 

Mr. Eldred : Peterson was dead too at the time of her 
death and she left no husband. 

Mr. Smith: Yes, Mr. Peterson, her second husband, 
was also deceased at the time that Nellie Wagar Peterson 
died. 

Nellie Wagar Page and her husband R. Lee Page were 
divorced in this court upon bill filed by her, the decree 
being dated upon the 8th day of August, 1903, prior to the 
date of the execution of the will. 

Fred L. Wagar who died in July of 1935 left two 
children, Portia Wagar, now Portia Marshburn, and 
Humphrey R. Wagar, known in these proceedings as H. R. 
Wagar, Jr., both of whom now survive. 

In the year 1933 the Ashcraft-Wilkinson Company, a 
corporation, whose rights have since been assigned to Mell 
R. Wilkinson, and who has appeared in this case as one 
of the defendants to the proceedings, within the District 
of Columbuia was a judgment creditor whereby it is 
claimed to have become the purchaser of the interest of 
H. R. Wagar, Jr., in the estate of Humphrey R. Wagar. 
It is contended, as we understand, upon the part of Mr. 
Wilkinson that the effect of these proceedings was to con¬ 
vey to Mell R. Wilkinson, the subsequent assignee, a one- 
third interest in the residue of the Humphrey R. Wagar 
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estate and it is the contention of H. R. Wagar, Jr., that 
the effect of these proceedings was only to convey an in¬ 
terest equal to one-fourth of the residue of the estate. It 
is likewise the contention of the petitioners in their in¬ 
dividual capacity that these proceedings conveyed only one- 
fourth interest in the residue. The pleadings and the orders 
of the court and the proceedings taken in that court will be 
filed in this case by the attorneys for H. R. Wagar, Jr., 
and the attorneys for Mell R. Wilkinson without, I take it, 
any oral proof in respect to them, simply being a question 
of the legal effect of the proceedings there taken. 

The question that has arisen in the minds of the trus¬ 
tees and between the parties is as to the disposition to be 
made of the one-fourth interest in the residue of the estate 
which would have passed to Wellington Cass Page had he 
survived and it is upon that question that the construction 
is asked and the instructions are requested in behalf of the 
trustees as to the determination of that question and if it 
be held that property went to the heirs of Humphrey R. 
Wagar the question then arises as to when and how the 
share should be distributed. 

I might state that so far as the pleadings are concerned 
that an answer has been filed by the defendant Elizabeth 
Wagar whom it is conceded is the executrix of the estate 
of Fred L. Wagar now qualified and acting as such, in 
which answers Mrs. Wagar on behalf of that estate agrees 
with or takes the position agreeing with the contention of 
the trustees in their individual capacity to the effect that 
the share which should have gone or would have gone to 
Wellington Cass Page had he survived the testator does go 
to the heirs of Humphrey R. Wagar. She agrees with the 
contention of the petitioners in that regard. 
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Mr. Eldred : In their individual capacity. 

Mr. Smith : She appeared by an attorney and filed an 
answer; he was given notice of this hearing today and 
acknowledged receipt of that notice. 

The defendant H. R. Wagar, Jr., filed a somewhat simi¬ 
lar answer and is present in Court by his attorney, Mr. 
Welch. 

Mr. Eldred: If the Court please, appearing for Mrs. 
Portia Marshburn with Colonel Burkart we concede that 
the statement of facts made by Mr. Smith is correct. 

Also appearing here in behalf of Mr. Mell R. Wilkin¬ 
son, with whom I am associated with Woodruff and Ward 
of Atlanta, Georgia, I concede that the statement of facts 
made by Mr. Smith is correct. 

As to the issue between Mr. Wilkinson and Mr. Hum¬ 
phrey R. Wagar, the second, there is no clash or no in¬ 
consistent position because Mrs. Marshburn’s claims and 
Mr. Wilkinson’s claims are identical. 

I have agreed with Mr. Welch as to the issue between 
Humphrey Wagar, Jr., and Mr. Wilkinson that we will 
sit down together and agree upon certain certified and 
exemplified copies from the District Court of the District 
of Columbia where the judgment was taken and sale made 
of the Humphrey R. Wagar interest to Mr. Wilkinson. 
When we have agreed on that, and there will be no diffi¬ 
culty on that part, we will agree upon a date later to bring 
that phase of it before the court; but it does not change the 
construction of the will, that is the point I want to make. 

Mr. Welch : That is correct. I might add this further 
statement, in Mr. Smith’s statement of facts he made some 
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statement regarding the proceedings in Washington; in re¬ 
gard to the various steps in those proceedings which took 
place Mr. Eldred and I at some later date will introduce 
properly authenticated copies of those proceedings. So, as 
far as the statement of facts is concerned I desire to say 
that I concur in what has been said, reserving the right to 
introduce the different pleadings, as I think they are the best 
evidence and more accurate evidence of what actually was 
done in the Federal District Court in Washington. 

With respect to this problem of the construction of the 
will H. R. Wagar, Jr., agrees with the contention of the 
trustees on that point. 

Mr. Smith : If the Court please, at this time I would 
like to make, while counsel are all present, a short outline 
of the position that the trustees take and some of the 
reasons that lead them to this conclusion, the position being 
taken as will appear in their individual interest and capacity 
and being, we believe, the same position that they would 
have been entitled to take had they not been both heirs and 
trustees. 

The will which has been referred to had two provisions 
in it relating particularly to these grandchildren. In a 
paragraph called paragraph “A” of the will—there is no 
paragraph “B”—Mr. Wagar said: “It is my will to have 
the principal sum of my estate kept together and held intact 
until the death of the survivor of my children, Fred L. 
Wagar, Ernest E. Wagar and Nellie W. Peterson; that my 
wife, children and grandchildren shall have the rents from 
my property as herein specified, and that the estate with 
such increased value as shall accumulate thereon by reason 
of the increase in property and rents, shall go to my grand- 
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children, Portia W. Wagar, H. R. Wagar, Jr., Marion W. 
Page, and Wellington Cass Page, at the death of the sur¬ 
vivor of my said children, and with this in view, and for 
the purpose of seeing that the property is kept together and 
shall remain the property of ‘H. R. Wagar Estate’ for the 
time aforesaid, I give and devise all my estate, real, per¬ 
sonal and mixed, whereof I may die seized or possessed, 
to Fred L. Wagar, Ernest E. Wagar, and Marion W. Page, 
my children and grandchild, and to the survivor or sur¬ 
vivors of them, in trust for the purposes mentioned in this 
will, and for no other purposes” and then it goes on and 
constitutes those three or the survivors of them trustees 
and executors. 

The question submitted by this proceeding here, inas¬ 
much as Wellington Cass Page, one of the residuary lega¬ 
tees and grandchildren died before the testator did, is 
whether the share that would have gone to him goes to 
the other surviving grandchildren or to the heirs of Wel¬ 
lington Cass Page or to the heirs at law of the testator as 
a lapsed residuary gift. 

As to the petitioners, their position is that this is a 
lapsed gift which became intestate property and therefore 
not a part of the trust created by the will, but distributable 
to the heirs of H. R. Wagar who survived him and to their 
heirs by right of representation, that is, they would take 
this one-fourth interest which would have gone to Welling¬ 
ton Cass Page and divide it at this time as one-third to 
Ernest E. Wagar, one-third to the estate of Fred L. Wagar, 
and a like amount to Marion W. Greenwood who is the sole 
heir of the estate of Nellie W. Peterson. 

The Court: Your claim is that that is a lapsed legacy? 
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Mr. Smith : That is a lapsed legacy. The two solutions 
that the law offers are that the devise shall be considered 
as a gift to a class or else it shall be considered as a gift 
to individuals. 

Our contention is generally and here in this state par¬ 
ticularly that if the number listed in a class is incapable of 
inlargement thought it might be decreased by death particu¬ 
larly when the persons who are named as beneficiaries are 
named by name, then it is a gift to individuals and not to a 
class. 

Our contention is that not being a gift to a class but to 
individuals the gift to Wellington Cass Page had lapsed 
because he predeceased the testator. 

Mr. Eldred: If the Court please, I will state the posi¬ 
tion of myself as representing Mrs. Marshbum and it is 
the same position as to Mr. Wilkinson. We believe we are 
correct that the law of Michigan and the courts do not 
favor partial intestacy under the will. 

It seems to me that the issues as they present themselves 
are: First, Did the share of Wellington Cass Page pass to 
his heirs? We take that as the first step. Neither Mrs. 
Marshbum nor Mr. Wilkinson so contend but we do say— 

The Court: Mrs. Wilkinson is the assignee of this judg¬ 
ment? 

Mr. Eldred: Yes. His position is the same as Hum¬ 
phrey R. Wagar, Jr’s., position, although he speaks for him¬ 
self. 

To this extent we agree with the petitioners that the 
legacy lapsed, but we contend it did not become intestate 
property but that it passed into the residue and that the 
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residue is the trust fund as it stands by itself. There is 
no residuary clause, if the Court please, in the will unless 
the trust itself be taken in the nature of a residuary clause. 

Our contention is that this legacy lapsed if we may call 
it a lapsed legacy using maybe a popular term, and thereby 
it became a part of the trust or residuary clause and passed 
to the three remaining grandchildren. Just as Mr. Smith 
says it is self-evident on the face of this will that his intent 
was to take care of his grandchildren and merely to pro¬ 
vide a life use for his children and his wife as long as they 
lived. 

I call the Court’s special attention to the fact that re¬ 
gardless of what may be finally determined to be the place 
where the Wellington Cass Page interest goes it can’t go 
until after the death of Mr. Wagar’s last surviving children, 
because otherwise it takes corpus out of the estate and 
defeats the trust and defeats the particular purpose of the 
estate. 

We believe that the legacy lapsed. We claim that being 
lapsed it became a part of the trust fund or residue and 
gos to the three remaining grandchildrn, and that such was 
the intent of the testator, and that it was not his intent 
that there should be any of his estate intestate, and neither 
was it his intent to take a quarter of his estate out and 
say, “Just let this trust rest on three-quarters of my estate,” 
and that regardless of what viewpoint may be taken finally 
as to what happened to that share, it can’t be taken out until 
the death of Mr. Wagar’s last surviving child. 

The Court: Your contention is that the residue, includ¬ 
ing this lapsed legacy, goes to the three grandchildren ? 

Mr. Eldred: Correst. It goes to them as a class. 
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The Court: Your contention is that it goes to them 
individually? 

Mr. Smith: Our contention is that it was a gift to the 
individuals and one of the individuals having died being a 
residuary gift it lapses to the heirs of the testator. 

Upon stipulation of the parties this Record includes the 
fact that by stipulation dated November 1, 1939, between 
Humphrey R. Wagar, Jr., and Mell R. Wilkinson, and a 
supplemental decree in this Court and to cause on the same 
date, the issues on the pleadings between those two defend¬ 
ants were adjusted and determined. 
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Counter-Statement of the Case 

The fundamental facts in this case are stated in the 
stipulation of the parties (Appellant’s App. 75-83) and to 
some extent summarized in the briefs of appellants. It 
would serve no purpose to make a counter-statement as 
to all the facts, but, as appellants’ statements of the facts 
concerning the previous litigation of the questions now pre¬ 
sented to this court are entirely too scant and in some in¬ 
stances actually misleading and since appellee regards these 
facts of great significance in the determination of this case, 
it is believed that they should be stated in this brief. 

The facts concerning the past litigation of these same 
matters in the courts of Michigan can be gathered from the 
record filed in the Supreme Court of that State in the suit 
for construction of the will filed by appellant Greenwood, 
and in which the appellant Wilkinson entered a general ap¬ 
pearance and took an active part. This record was filed as 
Exhibit “A” to appellee’s answer and made a part of said 
answer in the court below and, of course, being part of said 
answer, was included as part of the record before this court. 
However, while the appendix to appellants’ briefs pur¬ 
ports to set forth the answer of Gertrude Page to the 
amended complaint, it does not include this important ex¬ 
hibit which is a vital part of such answer (see Appellants’ 
App. 58-59). Accordingly the pertinent sections of this 
exhibit are reproduced as an appendix to this brief. 

From the record in the Supreme Court of Michigan, 
it will be seen that on December 14, 1938, Ernest E. Wagar 
and the appellant Marion Page Ross (now Marion Page 
Ross Greenwood) as trustees under the will of Humphrey 
R. Wagar, and individually, petitioned the Circuit Court 
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for the County of Ionia in chancery for a construction of 
the will and for instructions to the trustees as to distribu¬ 
tion (Appellee’s App. 5). An examination of paragraph 
1 of this petition shows that the jurisdiction of the 
court was alleged on the basis that the testator died domi¬ 
ciled in the County of Ionia; his will had been admitted 
to probate in the Probate Court for the County of Ionia; 
the estates and trusts created under the will were being ad¬ 
ministered under the jurisdiction of the Probate Court; 
and petitioners were acting as trustees under the will and 
of the estate (Appellee’s App. 5). 

The petition goes on to raise certain questions requir¬ 
ing a construction of the will, and the question as to the 
devolution of the share of Wellington Cass Page is fully 
presented in paragraphs 5, 6 and 7 (Appellee’s App. 9-11). 
The fact that real estate in the District of Columbia as 
well as real estate in Michigan is embraced by the trust is 
set forth in paragraph 8 of the petition (Appellee’s App. 
11 ). 

The prayers for relief ask for instructions covering 
all of the questions which are now sought to be reopened 
(Appellee’s App. 12-13). The concluding prayer (Ap¬ 
pellee’s App. 13) shows that a final and complete ad¬ 
judication was sought, for in this prayer it is requested that 
a decree be entered by the Circuit Court of Ionia County, 
Michigan 

“(g) determining that all other persons may be 
forever barred of and from any claim to the one- 
fourth interest in the residue of said estate and trust 
which would have gone to Wellington Cass Page 
had he survived Humphrey R. Wagar.” 
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To this petition appellant Wilkinson filed a lengthy 
answer (Appellee’s App. 27-33) in no way challenging the 
jurisdiction of the court, and in response to the prayer 
above quoted, appellant Wilkinson states in this answer 
(Appellee’s App. 33). 

“As to whether plaintiffs are entitled to the relief 
prayed for in subparagraph (g), he alleges that the 
same should be granted and the construction of the 
will of said Humphrey R. Wagar, deceased, as to 
the residue of his estate which would have gone to 
Wellington Cass Page had he survived the said 
Humphrey R. Wagar, should be and become a part 
of the residue of said estate and be distributed in 
one-third shares, as herebefore by her alleged.” 

The whole matter here at issue was fully presented to 
the court in Michigan, as the court of the domicile of the 
testator, and both the appellant Wilkinson and the appel¬ 
lant Greenwood not only raised no question as to jurisdic¬ 
tion, but affirmatively sought a full and final decree. Yet 
in stating this phase of the case, these appellants state that 
jurisdiction in the Michigan court existed at that time 
“since Ernest E. Wagar, one of the life tenants, was still 
living” (Wilkinson brief, p. 5 and Greenwood brief, p. 5). 
Following this statement is a reference to page 76 of the 
appendix to appellants’ brief as though the statement just 
quoted were a matter of record. Of course, all the appen¬ 
dix reference actually shows is that Ernest E. Wagar was 
living and one of the Trustees at the time the construction 
suit was brought in Michigan. An examination of appel¬ 
lee’s appendix, as indicated, shows what facts were actu¬ 
ally alleged and admitted by these appellants as the basis 
for jurisdiction in the Michigan court. 
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Appellants also on page 5 of their briefs state “some 
of the parties” to the Michigan proceedings claimed that 
the devise to Wellington Cass Page lapsed. The fact is 
that appellant Greenwood alleged in the Michigan proceed¬ 
ings that, because of the death of Wellington Cass Page 
before the death of the testator, the devise to Wellington 
Cass Page became intestate property (see Section 7 of 
Petition, Appellee’s App. 7-8), and this allegation was 
denied by the appellant Wilkinson (see Section 7 of Answer 
of Mell R. Wilkinson, Appellee’s App. 31-32). 

In short, the term, “some of the parties”, as used by 
appellants Wilkinson and Greenwood on page 5 of their 
briefs actually refers to themselves, and the fact is that all 
of the matters here presented were raised and fully argued 
in the courts of Michigan by these two appellants. This is 
shown by the subsequent actions of these parties which are 
matters of record, but rather lightly dealt with by these 
appellants in their statements of the case. 

As pointed out by appellants on page 5 of their briefs, 
the Circuit Court in Michigan held that the devise to Well¬ 
ington Cass Page did lapse, but nonetheless became a part 
of the residuary estate and went to the surviving residuary 
devisee under the will. This decree was entered on October 
11, 1939 and in effect was what the appellant Wilkinson 
has asked for in paragraph (g) of his answer (Appellee’s 
App. 33). Thereupon, five days later, on October 16, 
1939, Wilkinson filed in the court below a Complaint for 
Partition and for Appointment of Receivers for the real 
estate of the decedent located in the District of Columbia 
(Appellants’ App. 1). This complaint specifically sought 
partition of the District of Columbia realty on the basis of 
the decree entered by the Circuit Court in Michigan on 
October 11, 1939, and a copy of such decree was attached 
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as Exhibit “C” to said complaint. (See page 6 of said 
complaint, Appellants’ App. 2.) Hence, the fact is that 
the instant suit was instituted by Wilkinson in the belief 
that the decree of the court of Michigan determined the 
distribution of the estate, and that the court below should 
order partition of the real estate in the District of Columbia 
in accord with the Michigan decree. 

In answer to this complaint, the appellant Greenwood 
filed an answer in the court below on November 25, 1939. 
Paragraphs 2 and 6 of this answer (Appellants’ App. 28- 
29) show that this answer did not challenge the right of 
the courts of Michigan to determine the distribution of the 
estate, but on the contrary took the position that the decree 
of October 11, 1939 relied on by Wilkinson was not in full 
effect since an appeal had been filed with the Supreme Court 
of the State of Michigan, which had not rendered its deci¬ 
sion in the matter. Thus, both the original complaint and 
the answer thereto raised no issue as to the jurisdiction of 
the courts of Michigan to construe the will as to the distri¬ 
bution of the estate. 

In March 1940, the Supreme Court of Michigan re¬ 
versed the Circuit Court’s decree of October 11, 1939, hold¬ 
ing that 

“the one-fourth share of the residue of the estate 
of Humphrey R. Wagar, deceased, which would 
have gone to Wellington Cass Page had he survived 
the last of the children of Humphrey R. Wagar, by 
the terms of the devise contained in such will, goes 
to and is to be divided among the legal heirs of 
Wellington Cass Page share and share alike; that 
the legal heirs of Wellington Cass Page are to be de¬ 
termined as of the date of the death of Ernest E. 
Wagar, who was the last surviving child of the 
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testator, and stich estate shall be distributed in ac¬ 
cordance with said will and this decree, and -in 
accordance with such determination.” 

It will be observed that this decree did not determine 
the particular heirs of Wellington Cass Page, though it 
did decide that such heirship should be determined under 
Michigan law at the termination of the trust created by the 
will. During this time Rufus Lee Page, Jr. was mentally 
incompetent and under the guardianship of his mother 
(Appellants’ App. 78), but in 1941 was adjudged to be 
competent (Appellants’ App. 82). Neither Rufus Lee 
Page, Jr. nor his guardian was made a party to these pro¬ 
ceedings in the courts of Michigan. 

After the decision by the Supreme Court of Michigan, 
the complaint filed in the court below was amended and, in 
addition to a partition, a declaratory judgment and the re¬ 
moval of a cloud from title were sought. Also, additional 
parties, including this appellee, were added. This amend¬ 
ment filed on behalf of Wilkinson and his co-plaintiff on 
May 1, 1940 marks the first time that the jurisdiction of 
the Michigan courts was questioned by anyone. 

Appellant Wilkinson, having for the first time raised 
the question of jurisdiction by his pleading of May 1, 1940, 
the appellant Greenwood (a defendant below) filed an an¬ 
swer to the amended complaint and flatly denied the juris¬ 
diction of the court below to determine the question as to 
the heirs of Wellington Cass Page (Appellants’ App. 52). 
Appellant Greenwood then proceeded to request that the 
court below enter a judgment in accord with the decree 
and opinion of the Supreme Court of Michigan (Appellants’ 
App. 55). 

Upon petition of Gertrude Page, as guardian of the 
mentally incompetent Rufus Lee Page, Jr., the Circuit Court 
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of the County of Ionia, in chancery, November 1941, de¬ 
termined that the sole legal heirs of Wellington Cass Page 
were Marion Wagar Page Ross Greenwood and Rufus Lee 
Page, Jr., who were entitled each to an equal share of the 
devise to Wellington Cass Page. This decree was affirmed 
by the Supreme Court of Michigan. 

It was not until the hearing of the instant case in the 
court below that appellant Greenwood by any pleading or 
action undertook to question the power of the courts of 
Michigan to grant the relief which she and her co-trustee 
had sought by their petition of December 13, 1938 ad¬ 
dressed to the Circuit Court for the County of Ionia, State 
of Michigan. On July 16, 1942, on motion of counsel ap¬ 
pellant Greenwood was permitted to file an amendment to 
her amended answer, the amendment containing the state¬ 
ment, “All references as to denial of jurisdiction of this 
court in the amended answer of the said defendant is (sic) 
hereby waived” (Appellants' App. 96). 

These then are the facts of record with reference to the 
past litigation of these parties over the distribution of the 
estate of the late Humphrey Wagar, who died domiciled in 
Ionia County, Michigan, in the year 1916. Their legal 
significance from the standpoint of estoppel will be de¬ 
veloped in the appropriate sections of this brief, but their 
importance as facts are such that appellee cannot be con¬ 
tent with the bare and frequently misleading account set 
forth by appellants in their “Statement of the Case”. 

Statute Involved 

District of Columbia Code, 1940 Ed., Title 18, Sec¬ 
tion 104: 

“In no case shall there be any distinction between 
the kindred of the whole and the half-blood.” 



9 


Summary of Argument 

1. Because the will of the testator, whose lifelong 
domicile was in the State of Michigan, has been fully and 
finally construed by the highest court of that State in a 
proceeding instituted by the appellant Greenwood (a defend¬ 
ant below) and in which the appellant Wilkinson (the only 
plaintiff below to appeal) entered a general appearance, and 
in which proceedings these parties obtained a full and com¬ 
plete hearing, appellant Wilkinson, as plaintiff below, was 
estopped to bring said suit insofar as it sought to reopen 
the questions decided by the Supreme Court of Michigan, 
and that appellant Greenwood, because of her part in the 
Michigan proceedings, is likewise estopped to reopen these 
issues. 

2. Inasmuch as the only issues in this case are predi¬ 
cated upon a determination of the intentions of the testator 
and the construction of his will, the law of the State of 
Michigan, wherein the testator had maintained a lifelong 
domicile, is controlling and the law of the District of 
Columbia should not be applied. 

3. Neither under the law of Michigan nor under the 
law of the District of Columbia did the share in Wellington 
Cass Page lapse so as to pass as intestate property, inasmuch 
as the testator clearly provided for the legal heirs of Well¬ 
ington Cass Page to take as substituted devisees upon the 
death of Wellington Cass Page. 

4. The fact that the will directs the trustees to invest 
the proceeds of the testator's personal estate in real estate 
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in the District of Columbia cannot give the courts of the 
District of Columbia jurisdiction over such personal estate 
which in fact has not been converted but is still held in 
Michigan by the trustees appointed by the Michigan courts 
and accountable for such property in Michigan. The doc¬ 
trine of equitable conversion can be applied only by a court 
having jurisdiction of the subject matter. Being a fiction 
of equity, the doctrine cannot be used as a basis for acquir¬ 
ing jurisdiction. 

5. Since the devise to Wellington Cass Page did not 
lapse, it passes under the terms of the will to the “legal 
heirs” of said Wellington Cass Page. The decision of the 
Supreme Court of Michigan that the legal heirs of Welling¬ 
ton Cass Page are Marion Wagar Page Ross Greenwood 
and Rufus Lee Page, Jr. is final, being a construction of 
the will by the court of the State where the testator was 
domiciled. However, assuming, but not conceding, appel¬ 
lant Greenwood’s contention that the law of the District 
of Columbia is to be followed, the legal heirs of Wellington 
Cass Page remain Marion Wagar Page Ross Greenwood 
and Rufus Lee Page, Jr. because: 

(a) the clear intention of the will is that this heirship 
be determined at the date the estate was to be distributed, 
namely October 6, 1939, at which time the previous dis¬ 
tinction between brothers and sisters of the whole and of 
the half blood had been removed from the statutes of the 
District of Columbia, so that Rufus Lee Page, Jr. is a 
legal heir of Wellington Cass Page, both under the law 
of Michigan and the law of the District of Columbia; 

(b) even under appellant Greenwood’s theory that the 
gift over to the legal heirs of Wellington Cass Page was 
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a gift to such heirs as a class, since, by the terms of the 
will, the devise to the class was not to take effect until the 
date of distribution October 6, 1939) everyone who 
answers the description of the class at the time appointed 
for distribution is entitled to share, and, the foregoing 
principle of law applies whether the devise creates a vested 
or a contingent interest. Hence, even on the theory of a 
class gift appellee, Rufus Lee Page, Jr., being a member 
of the class at the time of distribution, is a “legal heir” of 
Wellington Cass Page under the laws of the District of 
Columbia. 

ARGUMENT 

I 

Appellants Wilkinson and Greenwood are estopped to 
reopen the issues decided by the Supreme Court of Michi¬ 
gan. 

In appellee’s counter-statement of the case, ante pages 
2 to 8, the facts upon which the estoppel of appellants 
Wilkinson and Greenwood is based have been set forth. 

There is no dispute that the decedent died in Michigan 
and that this State was his domicile throughout his life¬ 
time (Appellants’ App. 75). While the appellants on page 
6 of their briefs mentioned only personal property in the 
State of Michigan as coming into the hands of the trustees, 
in fact there was and is now real estate in Michigan which 
was part of the estate which came into the hands of the 
trustees (Appellants’ App. 33). This real estate in Michi¬ 
gan is listed in Exhibit “J” to the amended complaint here¬ 
in (Appellants’ App. 45-47). 
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Upon the death of the testator, his will was duly pro¬ 
bated in Michigan and his trustees, the only survivor of 
whom is the appellant Greenwood, entered upon their duties. 
Despite the express instructions of the will (Appellants* 
App. 8, 9) the property of the testator not already in¬ 
vested in realty in the District of Columbia was not so in¬ 
vested by the trustees at any time from the date of the testa¬ 
tor’s death in 1916 to the present, nor did any of the bene¬ 
ficiaries make any effort to require the trustees so to act. 

Instead, the trustees and beneficiaries proceeded under 
the law of Michigan and under the supervision of the ap¬ 
propriate courts of that State, without any apparent trouble 
from 1916 to December 14, 1938. In December 1938 the 
trustees became concerned among other things with the dis¬ 
position of the share of Wellington Cass Page and, looking 
to the law of Michigan, filed in the appropriate court of 
that State a petition for construction of the will. 

As has been pointed out, the appellant Greenwood was 
one of the two trustees who filed this petition. The peti¬ 
tion sought and obtained a full and final construction of 
the will and of all the issues now raised by appellants. These 
questions were presented to and decided by the court in 
which the will was probated and which appointed and 
supervised the testamentary trustees. Both the appellant 
Greenwood and the appellant Wilkinson were active in the 
case. Members of the District of Columbia Bar appeared 
in the case on behalf of the parties and all matters were fully 
argued. The case has been before the highest court of 
Michigan on two occasions, and as a result of its decisions 
every question has been decided. 

The original complaint filed herein by appellant Wilkin¬ 
son (plaintiff below) and the original answer of appellant 
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Greenwood were in accord with the theory accepted by 
these parties when they appeared in the Michigan proceed¬ 
ings. The complaint did not in any way challenge the jur¬ 
isdiction of the Michigan court to enter a binding decision 
as to the questions presented. On the contrary, the original 
bill sought to have certain real estate of the testator located 
in the District of Columbia partitioned between the parties 
in accord with the decree of the Circuit Court of Ionia 
County, Michigan. The decree of the Circuit Court was 
attached to the original complaint and as far as the original 
bill was concerned this Michigan decree was accepted as 
binding. 

Appellee does not challenge the right of this court to 
partition the real estate situated in the District of Columbia, 
but respectfully directs the court’s attention to the fact 
that the construction of the testator’s will as to what parties 
are to share in that property has been determined by the 
Supreme Court of Michigan and accordingly the partition 
should be in accord with that decree. 

Since local realty is involved, obviously this court has 
the power and duty to examine the will to determine whether 
it is in the proper form to pass title to District of Columbia 
realty, but, as will be developed hereinafter in the discus¬ 
sion of the other issues, the question of who is to take the 
property has been decided by the court of last resort in 
Michigan, the testator’s domicile, and is no longer an open 
question. 

Inasmuch as appellants Wilkinson and Greenwood ap¬ 
peared in those proceedings generally and took an active 
part in the arguments of the issues, there is no doubt that 
they are bound by the decision of the Supreme Court of 
Michigan, and that the court below, while not resting its 
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opinion on the question of estoppel was quite correct in 
determining that the parties were estopped (Appellants* 
App. 87). The court below stated its opinion on this ques¬ 
tion as follows: 

“I think they are estopped from coming here to this 
court and presenting the same question, but I am 
not going to rest my decision on estoppel. That is 
my opinion in regard to estoppel” (Appellants’ App. 
87). 

In Hopkins v. Lee, 6 Wheat. 114, 115, 5 L. Ed. 218, the 
court said: 


“It is not denied, as a general rule, that a fact 
which has been directly tried and decided by a court 
of competent jurisdiction cannot be contested again 
between the same parties, in the same or any other 
court. Hence a verdict and judgment of a court 
of record or a decree in chancery, although not bind¬ 
ing on strangers, puts an end to all further contro¬ 
versy concerning the points thus decided between 
the parties to such suits. In this there is and ought 
to be no difference between a verdict and judgment 
in a court of common law and a decree of a court 
of equity. They both stand on the same footing, 
and may be offered in evidence under the same limita¬ 
tions, and it would be difficult to assign a reason 
why it should be otherwise. The rule has found 
its way into every system of jurisprudence, not only 
from its obvious fitness and propriety, but because 
without it an end could never be put to litigation. 
It is therefore not confined, in England or this coun¬ 
try, to judgments of the same court, or to the deci¬ 
sions of courts of concurrent jurisdiction, but ex¬ 
tends to matters litigated before competent tribunals 
in foreign countries.” 
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Similarly in Southern Pacific Co. v. U. S., 168 U. S. 

48, 49, 18 Sup. Ct. 27, 42 L. ed. 355, the court stated: 

“The general principle announced in numerous 
cases is that a right question, or fact, distinctly put 
in issue, and directly determined by a court of com¬ 
petent jurisdiction, as a ground of recovery, cannot 
be disputed in a subsequent suit between the same 
parties or their privies; and, even if the second suit 
is for a different cause of action, the right, question 
or fact once so determined must, as between the 
same parties or their privies, be taken as conclusively 
established, so long as the judgment in the first suit 
remains unmodified. This general rule is demanded 
by the very object for which civil courts have been 
established, which is to secure the peace and repose 
of society by the settlement of matters capable of 
judicial determination. Its enforcement is essential 
to the maintenance of social order; for the aid of 
judicial tribunals would not be invoked for the vin¬ 
dication of rights of person and property, if, as 
between parties and their privies, conclusiveness did 
not attend the judgments of such tribunals in respect 
of all matters properly put in issue and actually 
determined by them. Among the cases in this court 
that illustrate the general rule are Hopkins v. Lee, 
6 Wheat. 109, 113, 5 L. ed. 218; Smith v. Kerno- 
chen, 7 How. 198, 216, 12 L. ed. 666; Thompson v. 
Roberts, 24 How. 233, 240, 16 L. ed. 648; Packet 
Co. v. Sickles, 65 U. S. 333, 340, 341, 343, 16 L. ed. 
650; Russell v. Place, 94 U. S. 606, 608, 24 L. ed. 
214; Cromwell v. Sac Co., 94 U. S. 351, 24 L. ed. 
195; Campbell v. Rankin, 99 U. S. 261, 25 L. ed. 
435; Lumber Co. v. Butchel, 101 U. S. 638, 25 L. 
ed. 1073; Bissell v. Spring Valley Tp., 124 U. S. 
225, 230, 8 Sup. Ct. 495, 31 L. ed. 411; Johnson 
Steel Street Rail Co. v. William Wharton, Jr. & Co., 
152 U. S. 252, 14 Sup. Ct. 608, 38 L. ed. 429.” 





16 


The case of Norton v. House of Mercy, 101 Fed. 382 
is strikingly similar to the instant case. In that case, the 
House of Mercy, a corporation organized under the laws 
of the State of New York, by which it was given power 
to take and hold real estate not exceeding in value $50,000, 
was made a beneficiary under the residuary clause of the 
will of a citizen of Kentucky. After the testator’s death 
his heirs brought suit in the Chancery Court of Kentucky 
against the executors to determine their rights under the 
will, in which suit the House of Mercy appeared and filed 
a petition of intervention setting up its claim as a bene¬ 
ficiary. This claim was denied by the Kentucky Court of 
Appeals. The House of Mercy then went into the State 
of Texas, where the testator had also owned land, and filed 
suit in the Circuit Court of the United States for the North¬ 
ern District of Texas, claiming certain lands in Texas as 
a beneficiary under the will of the testator. The plaintiff 
was successful but on appeal the Circuit Court of Appeals 
for the Fifth Circuit reversed the lower court and held 
that, while the Kentucky court could not adjudicate upon 
the title to lands situated in Texas, its judgment was, 
nevertheless, conclusive as between the parties and their 
privies as to each of the questions so determined by the 
Kentucky court, and estopped the plaintiff to maintain an 
action in another state against grantees of the testator’s 
heirs to recover lands situated in such other state. 

The Court in the course of its opinion at page 388 
states: 


“From an analysis of the proceedings, it thus 
clearly appears that the issue submitted to the Cir¬ 
cuit Court in this case was distinctly presented to, 
and directly decided by, the court of last resort in 
the State of Kentucky adversely to the defendant in 
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error. That issue—that is the right of the defend¬ 
ant in error to take the real estate devised by the 
sixth clause of Cromie’s will—involved questions of 
both law and fact. The Court of Appeals of Ken¬ 
tucky found as a fact that, at the date of Cromie’s 
death, the House of Mercy had real estate exceed¬ 
ing in value $50,000, and adjudged as matter of 
law, that it was incapable of taking additional real 
estate under the will, because of restrictions placed 
upon such corporations by the laws of New York, 
and further adjudged that the residual real estate 
mentioned in the will relapsed to Cromie’s heirs. 
The facts thus found must be taken as conclusively 
established, and the judgments thus rendered, 
whether right or wrong, import absolute verity, and 
the House of Mercy of New York, the present de¬ 
fendant in error, is forever estopped from disputing 
their correctness. 

“But counsel for the defendant in error insist, 
if we correctly understand their contention, that 
judgments rendered by the courts of Kentucky can¬ 
not affect the title to real estate situated in Texas. 
* * * The courts of Kentucky did not by their judg¬ 
ments attempt to alienate, transfer or otherwise 
affect the title to real estate in Texas. They held, 
in effect, that under the laws of New York, a New 
York corporation was incapable of taking a greater 
quantity of real estate than those laws authorized 
or permitted. 77 

See also Colt v. Colt, 111 U. S. 566, 28 L. ed. 520; 

Stout v. Lye, 103 U. S. 66, 26 L. ed. 428; Spencer v. 

Watkins, 169 Fed. 379. 
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II 

The share of Wellington Cass Page does not lapse, but 
passes to his legal heirs by substitution. 

Appellants Wilkinson and Clorinda Wagar contend that, 
while it is clear under the will that the testator intended 
that the legal heirs of Wellington Cass Page should suc¬ 
ceed to the share of Wellington Cass Page in the estate 
in the event that Wellington Cass Page should die after 
the death of the testator and before the time of distribu¬ 
tion, nonetheless the death of Wellington Cass Page before 
the testator is a contingency not contemplated by the will, 
and accordingly the devise lapses. 

Paragraph 7 of the testator’s will provides: 

“7. Subject to the life estate of my beloved wife, 
and the children above named, I give, devise and 
bequeath to my grandchildren, Portia W. Wagar, 
H. R. Wagar, Jr., Marion W. Page and Wellington 
Cass Page, sons and daughters of my said children, 
all the remainder of my real estate and personal prop¬ 
erty, and all that may remain thereof and be ac¬ 
cumulated by my trustees, whether said property is 
in the name of Humphrey R. Wagar, or H. R. 
Wagar Estate, or in whatever name it may be held, 
or wherever situated, to have and to hold the same 
to themselves, their heirs and assigns forever, and 
to be divided between them share and share alike. 
This devise, however, always subject to this condi¬ 
tion: that in case of the death of any of said grand¬ 
children, prior to the time of the decease of the sur¬ 
vivor of my children, then and in such case, the share 
or shares of the said deceased grandchild shall be 
divided among the legal heirs of said grandchild 
share and share alike.” (Italics added.) 
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The italicized portion of the above quotation would seem 
clearly to espress the testator’s intention that, regardless 
of when Wellington Cass Page or any other grandchild 
died, so long as it was before the termination of the trust 
and the distribution of the estate, the legal heirs of such 
grandchild should be substituted as devisees. It will be 
noted that testator positively states that the devise is “al¬ 
ways” subject to the condition that the legal heirs shall be 
substituted for the deceased grandchildren. It is difficult to 
perceive just how the intention to substitute the legal heirs 
for any grandchild who died at any time before the time 
of distribution could have been more clearly expressed, and 

anv construction which results in the share of a deceased 
«* 

grandchild being treated as intestate property, unprovided 
for by the testator, simply ignores the last sentence of 
paragraph 7. 

The Supreme Court of Michigan (Appellants’ App. 
38) quite properly refused to overlook this concluding sen¬ 
tence of paragraph 7 and in holding that the legal heirs of 
Wellington Cass Page were substituted for him said: 

“Clearly, the testator intended to dispose of his 
whole estate, and to that end provided for devolution 
in case of a stated contingency. Does the fact that 
the grandchild died before the will became operative 
defeat the manifest purpose of the testator?” 

After discussing Michigan authorities, the court con¬ 
tinued : 

“In the case at bar we hold that the devise to 
Wellington Cass Page goes to and is ‘to be divided 
among the legal heirs of said grandchild, share and 
share alike,’ and that the legal heirs of Wellington 
Cass Page are to be determined as of the date of 
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the death of the last surviving child of the testator 
and the estate is ready to be distributed in accord¬ 
ance with the provisions of the will. 

For the reasons elsewhere discussed in this brief (post 
27 to 33), it is believed that the decision of the Michi¬ 
gan court is controlling on this question, and should be 
accepted by this court. However, this point need not be 
elaborated here, inasmuch as under law of the District of 
Columbia, as recognized by the court below in its decision 
(Appellants’ App. 86), and in accord with the general rule 
prevailing throughout the United States, it is clear that the 
legacy to the testator’s grandchildren set forth in paragraph 
7 of the will does not lapse. 

Contrary to the statement appearing on page 12 of the 
combined brief of appellants Wilkinson and Wagar, the 
question here involved has been specifically passed upon in 
the District of Columbia in Capron v. Cap-ron, 6 Mackey 
(17 D. C.) 340. In that case the will provided for a gift of 
certain bonds to testator’s wife with the provision that, if 
the wife died or remarried, the bonds were to “revert in 
equal amounts to my son Albert and my daughter Elizabeth, 
or their heirs in case of the death of either my son or daugh¬ 
ter”. (Italics added.) 

The italicized language from the foregoing quotation 
was considered by the court as a sufficient expression of an 
intention by the testator to substitute the heirs of the de¬ 
ceased daughter who died during the lifetime of the testa¬ 
tor and to prevent the legacy from lapsing. In this connec¬ 
tion, the court said at page 344 of its opinion: 

“The daughter, Elizabeth, died during the life¬ 
time of the testator; but there is a provision in the 
will which prevents her legacy from lapsing because 
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it says it shall revert ‘to my son, Albert, and daugh¬ 
ter, Elizabeth, or their heirs, in case of the death of 
either my son or daughter’; so that the representa¬ 
tives, the next of kin, it being personal property, are 
the successors to the daughter’s share.” 

It is manifest that the language used in the will before 
the court in Capron v. Capron, supra, is in no sense any 
more expressive of an intention to substitute heirs for a 
designated beneficiary who might predecease the testator 
than the language in the case at bar and that this case is 
controlling as far as the law of the District of Columbia 
is concerned. 

In Gettings v. M’Dermott, 2 MyL & K 69, 39 Eng. R. 
870, a bequest to the testator’s two sisters “and upon their 
deaths respectively to their heirs” was held not to lapse 
where both sisters predeceased the testator. 

In the case of In re: Old's Estate, 100 Misc. 388, 166 
N. Y. Sup. 713, decided in 1917, the will read: 

“And upon the death of both of them, I give 
and devise the remainder in all my said real estate 
to my said nieces, Jessie Olds and Mollie Olds, and 
to their heirs, the said heirs to take per stirpes and 
not per capita, to be divided equally between them, 
share and share alike.” 

Mollie Olds died before the death of the testatrix. The 
court held that the above devise created a substitutionary 
devise to the persons named therein. The court in this 
opinion said: 

“To characterize a devise as a gift of an estate 
of inheritance, it is only necessary to add to the 
name of the devisee the words ‘and his heirs’. For 
the purpose, this expression is perfection. Any phrase 
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subjoined to it must at once prompt inquiry as to 
whether the addition is indicative of a purpose sep¬ 
arable from any intent as to the heritable quality of 
the original gift. The language under construction 
must, if possible, be given a significance of its own, 
and it can have none unless it shall carry the mind 
beyond the concept contained in the words ‘and to 
their heirs’.” 

See also In re Murphy, 165 App. Div. 783, 151 N. Y. 
Sup. 529; Coleman v. Shoemaker, 147 Kan. 689, 78 Pac 
(2d) 905. 

It is well settled in this country that a devise to “A or 
his heirs” does not lapse, but on the contrary the heirs of A 
take by substitution. Green v. Huntington, 73 Conn. 106, 
46 Atl. 883. O'Rourke v. Beard, 151 Mass. 9, 23 N. E. 
576. Wright v. M. E. Church (N. Y. 1839) Hoffm. Ch. 
202. Gilmor’s Estate, 154 Pa. 523, 26 Atl. 614. 

The reasoning by which these decisions are reached is 
simply that the testator has indicated his intention that, if 
the named beneficiary dies before the gift takes effect, his 
heirs are to take instead and in place of such beneficiary. 
Manifestly, if the single word “or” can be construed (as in 
the above cases) to show such intent, the testator’s sentence, 

“This devise however, always subject to this con¬ 
dition : that in case of the death of any of said grand¬ 
children, prior to the time of the decease of the sur¬ 
vivor of my children, then and in such case, the 
share or shares of the said deceased grandchild shall 
be divided among the legal heirs of said grandchild 
share and share alike.” 
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leaves no doubt as to the substitutionary character of the 
bequest in this case. 

In U. S. Trust Co. v. Jamison, 105 N. J. Eq. 418, 148 
Atl. 398, 399, where a similar provision was under con¬ 
sideration, the court said: 

“He (testator) further provided that, if any 
child of his grandniece should die during the life¬ 
time of the grandniece without issue, the surviving 
children should take the share of the one dying, 
which provision certainly expresses the testator’s in¬ 
tention to keep the principal sum within the family 
group, and I can find nothing which indicates an 
intention that in the event of the death of a child 
seven months prior to the testator’s death, rather 
than one day after, the share given to that child 
should lapse.” 

Once the gift is established as being one by substitution, 
the person taking by substitution takes directly under the 
will and not through the originally designated beneficiary. 
Delaware Co. Tr. Co. v. Hanley, 19 Del. Ch. 228, 165 Atl. 
568. State v. Lyons, 5 Har. (Del.) 196. Rand v. Smith, 
153 Ky. 516, 155 S. W. 1134, Rings v. Barton, 108 Ohio 
St. 280, 140 N. E. 515, Graham, Ex. v. Graham, 66 Pa. 
477. 

The foregoing discussion amply illustrates that under 
the law of Michigan, the District of Columbia and Eng¬ 
land, as well as under the prevailing rule in this country 
generally, there can be no doubt that the heirs of Wellington 
Cass Page are substituted for him under paragraph 7 of 
the will and are entitled to share in the estate just as though 
they had been named by name in that paragraph. 
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in 

Personal property remaining in the hands of the trus¬ 
tees under die testator’s will is not subject to the juris¬ 
diction of this Court. 

Since appellants’ entire case depends on a circumvention 
of the decisions of the Supreme Court of Michigan on the 
theory that the construction of the will which appellants 
obtained in Michigan is not binding on them where real 
estate in the District of Columbia is-concerned, it is not 
surprising that an effort should be made to classify the 
personalty in Michigan as real estate in the District of 
Columbia in an endeavor to support and enlarge appellants’ 
claim of jurisdiction in the courts of the District of 
Columbia. 

This personalty is in fact situated in Michigan in the 
hands of the testamentary trustee accountable to the courts 
of Michigan. This trustee, as a result of the Michigan liti¬ 
gation previously described, has been specifically directed 
as to the distribution of this property as well as the other 
property in her hands. How can this court undertake to 
deal with such property and relieve the trustee from ac¬ 
countability in Michigan? 

Appellants suggest the doctrine of equitable conversion 
as the basis of this court’s power so to act, but it is ele¬ 
mentary that the doctrine of equitable conversion is simply 
a fiction applied by an equity court to achieve an equitable 
result. It is one of the mechanics by which a court does 
equity as between the parties. Obviously, jurisdiction of 
the court in the first instance cannot be predicted on a fic¬ 
tion of equity. 

This is perfectly illustrated by the instant case. Here 
the Michigan court had jurisdiction of this personalty and 


25 


of the parties. Having jurisdiction, had it so desired, it 
could have applied the doctrine of equitable conversion and 
treated this personalty as converted into real estate. The 
parties had ample opportunity to present this question to 
the Michigan courts and its decision could have been bind¬ 
ing on the testamentary trustees. As pointed out by the 
court below (Appellants’ App. 87) from the testator’s 
death in 1916 until the institution of the instant proceed¬ 
ings in 1939, no one made any effort to have this personalty 
converted, though ample opportunity must have existed to 
do so. In fact, the failure of the trustees in this respect is 
a clear violation of the trust imposed upon them. 

The principle that equitable conversion cannot be the 
basis for acquiring jurisdiction is implicit in the rule that 
a will of personal property which is directed to be converted 
into land is governed by the law of the testator’s domicile. 
This rule is clearly stated in the Restatement of the Law 
of Conflicts, p. 389, Sec. 306-f, as follows: 

“f. A will of movables is governed by the law 
of the state of domicile of the testator in spite of a 
direction in the will to convert personalty into land. 

“Illustration: A dies domiciled in state X. In 
his will he directs that $100,000 be paid to trustees 
to buy land in state Y and present it to the state for 
a public park. By the law of Y, a devise or bequest 
of land for a public or charitable purpose is void; 
by the law of X, a bequest of movables for this pur¬ 
pose is valid, though a devise of land is invalid. The 
provision in A’s will is a valid one.” 

In Beale's Treatise on the Conflict of Lazos, Vol. 2, Sec. 
306.6, p. 1037, the rule is stated as follows: 

“Equitable Conversion of Personalty.—A direc¬ 
tion to convert personalty into realty does not affect 
the law applicable; the will is still of personalty gov¬ 
erned by law of testator’s domicile.” 
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IV 

The legal heirs of Wellington Cass Page are appellant 
Greenwood and appellee Rufus Lee Page, Jr. 

The contentions between the parties as to this point are 
confined to the appellant Greenwood and appellee. The 
issues are somewhat involved and therefore will be sum¬ 
marized at the outset. Appellant Greenwood, despite the 
fact that, as testamentary trustee and individually, she in¬ 
stituted the Michigan proceedings and despite her previous 
position set forth in her Answer (see ante, p. 6), now 
denies that the decision of the Michigan court that she and 
her half-brother, Rufus Lee Page, Jr. and the legal heirs 
of Wellington Cass Page is valid or binding upon her. 

Next, appellant denies that the law of the District of 
Columbia as it existed on October 6, 1939, the date of dis¬ 
tribution of the estate, controls the determination of the 
legal heirs of Wellington Cass Page. 

Finally, appellant argues that the gift over to the legal 
heirs of Wellington Cass Page is a gift to a “class described 
as ‘legal heirs’ of Wellington Page who should be living 
when the last of the testator’s children should die and the 
time of payment therefore arrive namely; Marion Green¬ 
wood” (Appellants’ brief, p. 31). It will be noted from 
appellants’ discussion of that point that this rule as laid 
down by appellant requires membership in the class both 
at the time the testator died (1916) and at the time of 
distribution (1939). 

There is no dispute that under the law of Michigan 
appellee is one of the legal heirs of Wellington Cass Page. 
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There is no dispute that, under the law of the District 
of Columbia in force in 1939, the date of distribution, ap¬ 
pellee is one of the legal heirs of Wellington Cass Page. 

Nor is there any dispute that in 1916, when the tes¬ 
tator died, under the law of the District of Columbia then 
in force appellee, being of the half-blood, could not be a 
“legal heir” of Wellington Cass Page. 

Thus if (a) the Michigan law or (b) the District of 
Columbia law in effect at the time of distribution is applied, 
this court will reach the same conclusion reached by both 
the court below and the Supreme Court of Michigan. How¬ 
ever, as shown in section (c) which follows, even if the 
class gift theory be accepted, unless it be decided that the 
class was rigidly determined as of the testator’s death in 
1916, it does not follow that Rufus Lee Page, Jr. is not 
a legal heir of Wellington Cass Page under the law of the 
District of Columbia. 

(a) The question is controlled by the law of Michigan 
as expressed by the Supreme Court in the prior litigation. 

Once it be decided that the Wellington Cass Page share 
does not lapse but is to be disposed of according to the in¬ 
tention of the testator as expressed in the last sentence of 
the seventh paragraph of his will, the sole remaining ques¬ 
tion is whom did the testator have in mind when he used 
the expression “legal heirs*’. This is a pure question of 
intent and as such must be determined by the law of the 
testator’s domicile. 

In Zombro v. Moffett, 329 Mo., 137 44 S. W. (2d) 149, 
152, the Court said: 
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“However, it must be remembered that, although 
the operative effect of a will as to the disposition 
of real estate is governed by the law of the State 
in which the real estate is situated, * * * the general 
rule is that the construction of a will for the purpose 
of ascertaining the testator's meaning and intention 
as expressed therein is governed by the law of the 
testator’s domicile, whether the will disposes of per¬ 
sonal estate or real estate * * *. This general rule 
is based upon the presumption that the maker of 
a will is more familiar with the law of his domicile 
than with the law of other jurisdictions, and that his 
will is written with the law of his domicile in mind.” 

In Harrison v. Nixon, 9 Pet. 483, 504, 9 L. Ed. 201, 
Mr. Justice Story, speaking for the court, said: 

“The language of will is not of universal in¬ 
terpretation, having the same precise import in all 
countries, and under all circumstances. They are 
supposed to speak the sense of the testator, according 
to the received laws or usages of the country where 
he is domiciled, by a sort of tacit reference, unless 
there is something in the language which repels or 
controls such a conclusion.” 

In Ford v. Ford, 70 Wis., 19, 33 N. W. 188, the Court 
said: 

“The same rule, as to the law of the testator’s 
domicile, governs in the interpretation or construc¬ 
tion of wills. ( Cases ). The general rule is the same 
respecting real estate, whenever the object is merely 
to ascertain the meaning and intent of the testator 
from the language employed in the will.” 

In Ford v. Ford, 80 Mich., 42, 50, 44 N. W. 1057, the 
Court said: 
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“In our view of the case, the question does not 
become of much importance, but we think the law 
well settled that, the meaning and intent of the 
testator having been settled by the domiciliary court, 
the courts of foreign states and countries will be 
guided by such construction, unless it can be clearly 
gathered, from the terms used in the will, that the 
testator had in mind the law of the place of the 
situs, or used language necessarily referred to the 
usages and appropriate only to the situs. This 
seems to be the settled rule in England, as well as 
in this country. Trotter v. Trotter, 4 Bligh. (N. S.) 
502.” 

It is only common sense that, when this testator used 
the phrase “legal heirs”, he had in mind the law of his 
domicile. It would be absurd to assume that he could have 
intended the phrase to mean whatever person was em¬ 
braced by the term in any state in which real estate might 
be owned by him. Such construction in the case of a 
testator owning real estate in many States might well cause 
the single phrase “legal heirs” actually to embrace different 
persons in every state in which the real estate was located, 
and indeed, if appellant Greenwood's theory be accepted, 
that result would be achieved here, since, as to the property 
in Michigan, there is no longer any doubt that this appellee 
as well as appellant Greenwood is a “legal heir” of Welling¬ 
ton Cass Page. 

The sanctity which the law attaches to realty is a hold¬ 
over from the feudal days and at best there is little basis 
today for the distinction between realty and personalty. 
Certainly this old distinction in the law should not be ex¬ 
tended to reach unsound results. 
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As was said by the court in Lindsay v. Wilson, 103 Md. 
252,163 A. 566, 

“Perhaps nothing has shaken the respect of even 
intelligent laymen for the wisdom of the law more 
than the fact that a will will pass real estate in one 
State and be utterly null and void as to that in any 
adjoining State.” 

However, appellee does not urge the abandoning of 
the old technicalities involved in the distinction between a 
i will of realty and a will of personalty. It is merely re- 
i quested that the old rule be not enlarged. The cases pre¬ 
viously discussed clearly show that the rule is that the 
legal effect and validity of a will of realty is to be determined 
by the law of the situs, but questions of intention and con¬ 
struction are to be governed by the law of the testator’s 
domicile. 

As was said in Blaine v. Dow, 111 Me. 480, 89 Atl. 
1126: 

“A will is presumed, in the absence of anything 
to the contrary, to have been drawn in accordance 
i with the law of the testator’s domicile and will be 

interpreted accordingly; but its effect and validity 
in respect to the disposition of real property situated 
, in another jurisdiction or the creation of any interest 

therein will depend upon the lex rei sitae.” 

i See also Lincoln v. Perry, 149 Mass. 368, 21 N. E. 671, 
I 4 L. R. A. 215; Rose v. Rambo, 120 Miss. 305, 82 So. 149; 
Keith v. Eaton, 58 Kan. 732, 51 Pac. 271; Dannelli v. 
Dannelli, 4 Bush (Ky.) 51. 

, This rule is also expressed in Beale on Conflict of Laws, 
Sec. 251.1. See also Story on Conflict of Laws, Sec. 479a- 
479c; Thompson on Wills (2d ed.) Sec. 92. 

When it is recognized that the law of the situs is looked 
to only in determining the effect and the validity of the 
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will, the distinction between this case and that of Noyes v. 
Parker, 68 App. D. C., 13, 92 F. (2d) 562 is apparent. In 
the Noyes case, the sole question was what estate was cre¬ 
ated by the words used in the will. The effect of the words 
employed by the testator to create a particular type of 
estate (or title) in real estate in the District of Columbia 
was what the court passed upon, and we do not challenge 
the propriety or the correctness of that decision. In the 
instant case there is no question as to what interest or title 
is created in the District of Columbia realty. The sole ques¬ 
tion here under discussion is who takes the property rather 
than what interest is taken. This distinction is fundamental 
and obvious. 

The distinction between the facts in the Noyes case 
and those in the instant case is illustrated by an examina¬ 
tion of the cases relied upon by the court in its opinion in 
the Noyes case. These cases clearly show that the decision 
does not go to the extent that appellants claim. 

Thus DeVaugh v. Hutchinson, 165 U. S. 566, 41 L. Ed. 
827, was a case relating to real property located in the Dis¬ 
trict of Columbia, which was the domicile of the testator. 
The question in that case was whether an estate tail had 
been created or whether the children of one of the life 
tenant’s daughters, who died before the testator, took a 
fee simple estate by purchase, subject to a life estate. 

In United States v. Crosby, 7 Cranch. 115, 3 L. Ed. 
287, a deed to land in Massachusetts had been executed in 
the West Indies in accordance with the law there but con¬ 
trary to the law of Massachusetts. The Court held the deed 
to be void because it was not executed in accordance with 
the requirements of the statutory law of the place w'here 
the land was situated. 
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In Clark v. Graham, 6 Wheat., 577, 5 L. Ed. 334, a 
deed to land was executed in the State of Virginia to convey 
land situated in the State of Ohio. The deed was executed 
in the presence of one witness only and the statute of Ohio 
required all deeds to be executed in the presence of two 
witnesses and that a deed executed in the presence of one 
witness only to be void. The Court held that the deed, 
not having been executed in accordance with the statutory 
requirement of Ohio where the land was situated, was void. 

McGood v. Scales, 9 Wall. 23, 19 L. Ed. 545, was an 
action of ejectment involving the question of the validity of 
the defendant’s title to land owned by the United States and 
i which had been sold for State taxes. 

In Brine v. Insurance Company, 96 U. S. 627, 24 L. Ed. 
858, it was contended that the statutes of Illinois, where 
the land was situated, were of no force in cases where the 
decree of foreclosure is rendered in a Court of the United 
States on the ground that the equity practice of those courts 
, is governed solely by the precedence of the English Chan- 
i eery Courts as they existed prior to the Declaration of 
i Independence and by such rules of practice as have been 
established by the Supreme Court of the United States 
i or adopted by the Circuit Court under their guidance. The 
i Court denied this contention and held that the laws of the 
State where land is situated and are in existence when a 
contract in regard to real estate is made, including a con¬ 
tract of mortgage, entered into and became a part of such 
contract. 

In Clark v. Clark, 178 U. S. 186, 44 L. Ed. 1028, the 
court decided that the equitable conversion of real property 
into personalty by law is a matter within the exclusive 
province of the courts of the State in which the land ties 
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to determine and that a decision by the courts of the dom¬ 
icile of a testatrix that her will works a conversion into per¬ 
sonalty of all her real property wherever situation is not 
conclusive upon the courts of another State in respect to 
the effect of the will upon the title to real property in such 
other State. 

In Olmstead v. Olmstead, 216 U. S. 386, 54 L. Ed. 530, 
the controversy concerned an interest in real estate in New 
York, and since New York was also the domicile of the 
testator, it is obvious that the decision has no application 
to the facts in the instant case. 

It will thus be seen that all of these cases involved 
questions as to the creation of a particular estate, or title, 
in real estate. Unlike the instant case, they do not involve 
merely the question of whom the testator meant to take the 
realty. No particular purpose would be served by discuss¬ 
ing each case referred to by appellants in their brief in this 
connection, but none of them involves simply a construction 
of a will to determine whom a testator intended to take a 
devise, and hence, like the Noyes case, they are clearly dis¬ 
tinguishable from the instant case. 

From the foregoing, it is believed that the construction 
of the phrase “legal heirs” by the Supreme Court of Michi¬ 
gan and its determination of the persons who come within 
the phrase and thus take the devise to Wellington Cass 
Page is final. In view of the facts set forth in the Counter¬ 
statement (ante p. 2) and the principles in the section of 
this brief devoted to the question of estoppel (ante p. 11), 
the appellant Greenwood would seem to be in no position to 
challenge this conclusion. 
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(b) Heirship must be determined at the time of distri¬ 
bution. 

In determining that appellee was one of the two legal 
heirs of Wellington Cass Page under the laws of Michigan, 
the Supreme Court of that State, upon consideration of the 
will, fixed the date of the death of the last surviving child 
of the testator as the time such legal heirs w*ere to be de¬ 
termined. This date was October 6, 1939 and, of course, 
marked the termination of the trust created by the will and 
the time fixed for distribution of the estate. 

An examination of the entire will, particularly of Sec¬ 
tion (A) and paragraph 3d, leaves no doubt that the testa¬ 
tor expected his trustees to convert the property of which 
he died seized into real estate in the District of Columbia 
and that the proceeds from such property would be accu¬ 
mulated from time to time and invested in other real estate 
in the District of Columbia. This property would be man¬ 
aged by the trustees as long as the law permitted the testa¬ 
tor to direct the distribution and management of the prop¬ 
erty and, when in the course of events, it became necessary 
for the trust to terminate, the property would then vest in 
the testator's grandchildren or, if a grandchild be dead, in 
such grandchild’s “legal heirs”. 

It will be noted that Article 7th of the will, which is the 
devise to the grandchildren, is a devise not only of real 
estate and personal property but also any property which 
might have been “accumulated by my trustees”. 

It is well settled that an intention that beneficiaries are 
not to be immediately ascertained is manifested by the fact 
that property owned by testator at the time of his death is 
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under the terms of the will to be converted to other property 
to be distributed subsequently so that the subject of the gift 
made by the testator does not come into existence until after 
his death. Delany v. McCormick, 88 N. Y. 174; Grantham 
v. Jinnette, 177 N. C. 229, 98 S. E. 724. 

This is particularly true where the language used by the 
testator in making the devise includes property to be accu¬ 
mulated by the trustees after the death of the testator, since 
this clearly indicates that a testator is not thinking of a 
distribution taking effect at the time he dies. Brown v. 
Wright, 194 Mass. 540, 80 N. E. 612. 

Nor should it be overlooked that the language of this 
section of the will does not speak in terms of “vesting”, but 
provides that the share of a deceased grandchild shall be 
“divided” among the legal heirs of such grandchild. Ob¬ 
viously, there could be no “division” until the time of dis¬ 
tribution. 

From the foregoing, it is believed to be perfectly clear 
that the testator’s intention was that heirship should be de¬ 
termined at the date the estate was distributed, since a large 
part of the property which the testator thought would then 
be “divided” among the legal heirs could not come into ex¬ 
istence until some time after the testator’s death. 

Hence, regardless of whether or not the gift is one to a 
class, it is believed that the legal heirs of Wellington Cass 
Page must be determined at the time of distribution, at 
which time, both under the law of Michigan and under the 
law of the District of Columbia, appellee fulfills the require¬ 
ments. 
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(c) If the gift to the legal heirs of Wellington Cass 
Page be considered as a class gift, the class embraces those 
meeting the requirements at the time of distribution. 

While there is no desire to impugn the sincerity of 
appellant in taking her present position, it should be re¬ 
called that until very recently she argued, just as does 
appellee, that the issue here under discussion was outside 
the jurisdiction of the courts of the District of Columbia, 
since it had already been decided by the courts of Michigan. 
(See, for example, Appellants’ App. 52). In making the 
transition from this to her present position which is predi¬ 
cated on a class gift rigidly fixed as of 1916, the date of 
the testator’s death, appellant has apparently overlooked a 
basic principle applicable to class gifts. 

It is well settled that, where a bequest or devise to a 
class is to take effect at some fixed or specified time in the 
future, everyone who answers the description at the time 
appointed for distribution is entitled to share. Ford v. 
Jones, 223 Ky. 327, 3 S. W. (2d) 781. Jones' Appeal, 
48 Conn. 60. Inge v. Jones, 109 Ala. 175, 19 So. 435. 
In re Cavarly’s Estate, 119 Cal. 406, 51 P. 629. Stoors 
v. Burgess, 101 Me. 26, 62 A. 730. Webber v. Jones, 
94 Me. 429, 47 A. 903. Barnum v. Barnum, 42 Md. 251 
Smith v. Lansing, 24 Misc. 566, 53 N. Y. S. 633. In re 
Savela’s Estate, 138 Minn. 93, 163 N. W. 1029. 

In Ford v. Jones, supra, the rule is stated as follows: 

“Where under the provisions of a will a gift to 
a class is postponed until after the termination of 
a preceding estate, as a rule those members of the 
class, and those only, take who are in existence when 
such preceding estate terminates and the time for 
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distribution comes. The number of pieces into which 
the pie shall be cut and the parties to whom they 
shall be passed is determined by the class present 
when the time for cutting comes.” 

The foregoing rule applies whether the gift is vested or 
contingent. Inge v. Jones, 109 Ala. 175, 19 So. 435. Web¬ 
ber v. Jones, 94 Me. 429, 47 A. 903. In re Smith, 131 N. Y. 
239, 30 N. E. 130. Reston v. Clayton's Ex’rs, 6 N. C. 198. 
Thompson v. Garwood, 3 Whart. (Pa.) 287, 31 Am. Dec. 
502. 

Other authorities in support of these statements are col¬ 
lected in 69 C. J. Section 1276, p. 256, notes 57 and 59, 
wherein it is stated: 

“(1276) bbb. Gifts To Take Effect in Future— 
(aaa) In General. Where a bequest or devise is to 
take effect, if at all, at some fixed or specified time 
in the future, everyone who answers the description 
at the time appointed for distribution or possession 
is entitled to share, in the absence of some mani¬ 
festation of a contrary intention in the will. The 
rule applies whether the gift, if future, is vested or 
contingent; and the class is subject to open up, and 
membership therein to be extended to include those 
born after that time but before the time fixed for 
distribution or for the estate to take effect in pos¬ 
session or enjoyment during the continuance of the 
intervening estate, or the happening of the event 
determines both the vesting and the persons entitled 
to take, so as to include in the class those born, or 
otherwise coming into the group, after the testator's 
death and living at the time of vesting, as the case 
may be.* * *” 
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In 28 R. C. L. Sec. 238, p. 264, the authorities are re¬ 
viewed and it is stated: 

‘‘238. Time of Distribution as Determining 
Membership.—Although as has been seen, the gen¬ 
eral rule favors the death of the testator as the time 
for fixing the membership in a class, there are num¬ 
erous decisions to the effect that where distribution 
is to be made among a class upon some contingency 
or at some time subsequent to the testator’s decease, 
then those, and those only, who belong to the class 
when such time or contingency arrives, are entitled 
to share in the distribution. The gift of property to 
a class of persons, distributable at a time subsequent 
to the death of the testator, is construed as including 
all persons in being at the time appointed for the 
distribution who belong to the class, whether born 
before or after the death of the testator; except 
when a different intention appears from the will. It 
has been said that this rule is applicable whenever 
the postponement of the period of distribution is for 
reasons personal to the devisees, but that if there is 
nothing to show that the postponement is for any 
other reason than to let in a life estate, the rule is 
not applicable. In case of alternative conditional 
remainders to a class, those only of the class who 
are living at the time of the vesting of the remainder 
take, and not those living at the creation thereof. 
Therefore, a devise to the testator’s wife with re¬ 
mainder to any child or children she might have, or, 
in case she die without issue, to the heirs at law of 
the testator, vests upon the death of the wife, with¬ 
out issue, in the heirs living at her death, and not in 
those living at the death of the testator.” 

The contention of appellant, Marion W. Page Ross 
! Greenwood, that to be a member of the class one must 


39 


have been a legal heir both at the time of decedent’s death 
and at the time of distribution is therefore unsupported, 
though, of course, it is perfectly true that a class gift will 
not be held open simply to permit new members to come in; 
nor will a gift be considered as contingent simply because 
of the possibility of new members coming into the class. 

The argument advanced on behalf of appellant that 
Marion Wagar Page Ross Greenwood, as the sole member 
of the class, should be deemed to take a vested interest at 
the time the testator died does not in any way preclude the 
appellee, Rufus Lee Page, Jr., from being included in the 
class at the time of distribution. This is because the class 
in this case is not held open for the sole purpose of per¬ 
mitting the admission of new members, but is held open 
because under the terms of the will the entire distribution 
is postponed to a future time, regardless of any additions 
to the class. 

Since this doctrine does not prevent the vesting of inter¬ 
est, it is not in conflict with the decisions favoring the 
earliest possible vesting and a vested remainder in prefer¬ 
ence to a contingent remainder. Hence, even under appel¬ 
lant’s theory of a class gift and the application of the law 
of the District of Columbia, Rufus Lee Page, Jr., must 
be considered as one of the legal heirs of Wellington Cass 
Page, since at the time of distribution to the class Rufus 
Lee Page, Jr. under the District of Columbia law then in 
force meets the requirements for determining the class. 
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Conclusion 

In view of the foregoing, it is respectfully submitted 
that the decision of the court below should be affirmed. 

Respectfully submitted, 

Charles F. Wilson, 

Rust Building, 
Washington, D. C., 

Henry B. Weaver, Jr., 
Tower Building, 
Washington, D. C., 

Attorneys for Appellee Rufus Lee Page, Jr. 

Geer H. Smith, 

Ionia, Michigan, 

Of Counsel . 

January 30, 1943. 
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Statement of Case 

The appellee offers no counter-statements. 

Summary of Argument 

• • *• • 

I 

In refutation of appellants’ argument that the share of 
Wellington Cass Page in the estate of Humphrey R. Wagar 
became intestate property and passed to the heirs-at-law 
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and next-of-kin of Humphrey R. Wagar, the appellee con¬ 
tends there is no intestacy and the devise did not lapse 
because 

' ; 

A. Testator provided where the property should go in 
the event of grandchild’s death 

B. There was provision for substituted devisees in 
whom the title would vest upon testator’s death 

II 

The appellee offers no argument as to whether the per¬ 
sonal property remaining in the hands of the trustees under 
the testator’s will is to be considered by this court as real 
estate under the doctrine of equitable conversion, and as 
such subject to partition in these proceedings. The appellee 
does set forth the status of the surviving trustee, Marion 
W. Page Ross Greenwood, who has possession of the per¬ 
sonal property. 


Argument 

/ 

I 

In refutation of appellants* argument that the share of 
of Wellington Cass Page in the estate of Humphrey R. 
Wagar became intestate property and passed to the heirs- 
at-law and next-of-kin of Humphrey R. Wagar, the appellee 
contends there is no intestacy and the devise did not lapse 
because 

A 

i Testator provided where the property should go in the 
event of grandchild’s death. 

Intestacy is not favored in any jurisdiction: One very 
obvious reason is if a testator has gone to the trouble to 
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make a will at all he naturally would intend to dispose of 
all of his property. 

Given v. Hilton, 95 U. S. 591, 24 L. Ed. 458 
Albert v. Safe Deposit Co., 132 Md. 104,103 A. 130 
Presbery v. Simpson, 53 App. D. C. 358, 290 F. 333 
Galloway by Galloway, 32 App. D. C. 76,11 F. (2d) 558 
Young v. Norris Peters Co., 27 App. D. C. 140. 

These cases all hold that, no presumption of intestacy is 
allowable where the words of the testator fairly carry the 
whole estate. 

B 

There was provision for substituted devisees in whom the 
title would vest upon testator’s death. 

This will contained a provision in the 7th paragraph for 
a substitution of the legal heirs of a remainderman who 
should die, so that such heirs would take the share devised 
to such remainderman (App. 11). 

The devise in question did not lapse by reason of the 
death of Wellington prior to the decease of the testator, 
nor, indeed, can there be a lapse of a devise to an ultimate 
substituted devisee in remainder. In the case at bar the 
heir of Wellington took the final remainder as there was 
no provision in the Will for any successive or alternative 
remainder. In other words, there was no devise over after 
the second remainder under which Marion W. Greenwood 
holds as the legal heir of Wellington Cass Page, and the ulti¬ 
mate remainder became effective upon the death of the first 
taker. No other contingency was provided for as he could 
and no doubt would have done if he had not intended for 
those, or the one who answered the description of “legal 
heirs’’ or legal heir of Wellington to take a final vested, 
indefeasible remainder, vesting at testator’s death. 

' - Green v. Gordon, 38 App. D. C. 443 
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J.oiinson v. Washington Loan & Trust Co., 33 App. D, C, 
• 242, Aft, 224 U. S. 224 • , •; : . 

Vogt v. Vogt, 26 App. D. C. 46, Appeal Dismissed 203 
U. S. 581 

O’Brien v. Dougherty, 1 App. D. C. 148 

In re estate of John C. Simpson, 304 Pa. 396, the will 
devised the proceeds of the sale of land to the children of 
i the testator so that each of said distributees or their heirs 
i may receive an equal share; and it was held that the person 
entitled to take under the statute of distribution as hair of 
one predeceasing the testator will take the share of such 
, proceeds wrhich the other would have taken had he survived, 
i Not only did H. R. Wagar make provision for substituted 
devisees in his will, but he or the draftsman of his will, is 
to be credited with knowledge of the statutory law on the 
subject. He must have intended and he did provide for 
i a particular substituted devisee, Marion W. Page Ross 
Greenwood. 

The term “legal heirs” obviously means those created 
or defined by law’. 

Descent of intestate property is not only controlled by 
i statute, it is a right created by statute. Since “heirs” are 
i creatures of and defined by the statute, it is to the statute 
that the Court alw’avs goes to find w’ho are the “heirs”. 

Likewise, if Humphrey R. Wagar had turned to the 
Statutes of the District of Columbia, he w’ould have found 
jthree sections, 239, 240, and 245,* Title 25, Chapter 7, Dis¬ 
trict of Columbia Code 1929 (Mar. 3, 1901, 31 Stat. 1343, 
c. 854. 

By 239 he w’ould have seen that as to any property owned 
jby Wellington Cass Page in the District of Columbia Marion 
Greenwood w’ould be his only heir; by 240 he would have 
seen that so long as Marion or either of her tw’o children 

* Wherever Sections 239, 240 and 245 appear this refers to sections of 
the District of Columbia Code, Title 25, Chapter 7, 1929 (Mar. 3 f 1901, 
31 Stat. 1343, c. 854.) 
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(th^ living) survived, no half blood would be an heir of 
Wellington Cass Page, and by 245 he would have seen that 
the half blood could not inherit unless the property de¬ 
scended to him from a common parent. Mr. Wagar knew 
that Wellington, a mentally incompetent person, must die 
intestate. 

In the District of Columbia no matter how it came to 
Wellington unless from the common parent of both, or 
whether it came to him or not, those of the half blood would 
not be his heirs so long as any of the full blood were living. 
In 1916 there was no provision in the Statutes of the Dis¬ 
trict creating one of the half-blood as an heir so long as one 
of full-blood existed. In no other way could an “heir” be 
created. The 1901 Code recognized the existence of the dis¬ 
tinction between half-blood and full-blood (Sec. 245) but 
abolished it as to property coming from the common parent. 
It was not until 1935 that the Code abolished all distinctions. 

So Mr. Wagar might well have concluded that there was 
no provision in the laws of the District of Columbia to rec¬ 
ognize the half-blood as an heir, but only the full-blood, viz.: 
Marion Greenwood or her children. 

The case of In Re Bartlett’s Estate, 188 N. Y. S. 491,115 
Misc. Rep. 582, is in point here, where the Court said “the 
principle of the Common la-w that occasions the lapse of a 
legacy or devise can have no application to substituted gifts. 
The primary gift may lapse if its object dies before the Will 
can operate at all, but this has no tendency to defeat an 
independent and ulterior limitation to other objects who are 
living at the testator’s death”. Quoting Dowing v. Mar¬ 
shal, 23 N. Y. 370. 

“A testator may prevent a testamentary gift from 
lapsing on account of the death of the donee before his 
own death, by expression of such intention and a provi¬ 
sion for the substitution or succession of some other 
recipient in case of the intermediate death of the first 

• maraud donee.” 

• 69 C. J. 1050 and manv cases there cited. 

i .i • » * j • * 
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In the case of Watson v. Woodley, 71 Colo. 391, 207 Pac. 
332, the Will devised a life estate to the widow of the 
testator and remainder to his children, the share of a 
child dying before the life tenants to “pass to the heirs of 
such child ’ \ The Court held that the child of one of testa¬ 
tor’s children who predeceased the life tenant took a vested 
remainder as a substituted devisee under said Will. 

In the case of Hennessey v. Patterson, 85 N. Y. 91, the 
devise was to the widow of the testator for life or re¬ 
marriage, then to his daughter for life, and if she left 
children living at her death the property shall be theirs. 
“ Should my said daughter die without leaving issue, then 
the said property shall be left to my nephew, John Foley.” 
The widow died and then John Foley died intestate before 
the death of the daughter who then died without issue sur¬ 
viving. Held that Foley’s heirs took the estate in fee upon 
the death of the daughter without issue surviving; that 
Foley estate vested at the death of the testator, liable 
to be defeated, however, by the contingency that the life 
tenant left issue her surviving. 

In the case of O’Rourke v. Beard, 151 Mass. 9, 23 N. E. 
576, the devise was the testator’s “entire estate, whether 
real, personal or mixed, to trustees for the benefit of my 
children,” naming them, “or their heirs.” The Court 
said properly the time of substitution is the testator’s death, 
so that any child who survived him took an absolute title. 
Citing several English cases. 

In Daniels v. Daniels, 115 Conn. 239, 161 A. 94, it was 
held that a devise to “legal heirs” designated a class the 
members of which are to be determined at the date of the 
death of the testator. Citing Union and N. A. Trust Co. 
v. Ackerman, 114 Conn. 152, 158 A. 224. 

■' The words must be taken to mean those who would have 
been entitled to inherit from him under our statutes of dis¬ 
tribution had he died intestate. 

In DeMille v. Reid and others, 71 Md. 175, 17 A. 1014, it 
is said where there is an ultimate limitation upon a contin- 
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gency to a class of persons plainly described, and there are 
persons answering the description in esse when the contin¬ 
gency happens they alone can take. ,. 

The only contingency provided for in this Will happened 
at the death of Wellington Cass Page. 

When the contingency happened, that is, the death of 
Wellington before the death of the survivor of the life ten¬ 
ants, then at the death of Wellington those, or, as it hap¬ 
pened in this case, the one who answered the description of 
‘‘legal heir”—not at the time of the death of the survivor 
of the life tenants, because there was no contingency about 
that—took the portion of the property in question which 
Wellington would have taken if he had survived the period 
provided by the Will for the remainder to be enjoyed in 
possession. The testator provided that the legal heirs of 
Wellington should be substituted in his place and stead, 
upon the death prior to an event which was certain to 
happen. The “legal heirs” still living were to be deter¬ 
mined and were to take when the contingency happened. 
It was then upon Wellington’s death that the gift originally 
intended for Wellington passed over to those who might be 
then his “legal heirs”. 

In the case of Julia F. O’Neill in her own right as execu¬ 
trix under the will of Charles J. O’Neill, Petitioner v. The 
District of Columbia, decided by this Court on December 
21, 1942, it was held that when the will provided for sub¬ 
stituted devisees the vesting takes place at the time of the 
testator’s death. 

II 

The appellee offers no argument as to whether the per¬ 
sonal property remaining in the hands of the trustees under 
the testator’s will is to be considered by this court as real 
estate under the doctrine of equitable conversion, and as 
such subject to partition in these proceedings. The appellee 
does set forth the status of the surviving trustee, Marion 
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W\ Page Ross Greenwood, who has possession of the per¬ 
sonal property. 

•: The appellee, Marion W. Page Ross Greenwood, is the 
surviving trustee under the will of Humphrey R. Wagar 
and offers no argument as to whether or not the doctrine 
of equitable conversion should be applied in the construc¬ 
tion of this will. In the lower court this appellee waived 
any question of jurisdiction but sets forth in her answer 
(App. 70) that as the surviving trustee she must still be 
discharged from her bond after a final accounting to the 
Probate Court of the County of Ionia, State of Michigan, 
for the personal property remaining in her possession as 
the surviving trustee of this estate. Should this Court find 
that the doctrine of equitable conversion applies, then before 
the Court orders the appellee as the surviving trustee to 
turn over the said personal property for distribution as 

real estate in the District of Columbia, due consideration 

• • # 

should be given to the fact that the appellee has not been 
discharged from her bond, nor has her final accounting been 
approved by proper order and decree of the Probate Court 
of the County of Ionia and State of Michigan, under which 
jurisdiction she is serving as the surviving trustee of this 
estate so that provision will be made protecting her against 
double accounting. 

Conclusion 

Appellee contends: 

1. That the devise did not lapse because (a) of the pre¬ 
sumption against partial intestacy; (b) the testator directed 
where the devise should go in the event of Wellington’s 
death; and (c) Marion Greenwood was a substituted devisee 
in whom the Estate vested on the testator’s death. 

2. That upon testator’s death this Estate vested *4 in 
Mrs. Marshbum, % in H. R. W., Jr., in Marion Green- 
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wood; and *4 in that class described as “legal heirs” of 
Wellington Page who should be living when the last of tes¬ 
tator^ children should die and the time of payment there¬ 
fore arrive namely; Marion Greenwood. 

3. In case the Court should apply the doctrine of equitable 
conversion to the personal property of this estate, due con¬ 
sideration must be given to the fact that the surviving trus¬ 
tee, Marion W. Page Ross Greenwood, is still under the 
jurisdiction of the Probate Court of the County of Ionia 
of the State of Michigan serving under bond in respect to 
the personal property and has not been discharged after a 
final accounting thereof by this Court. 

4. As to the appellants Mell R. Wilkinson and Clorinda 
A. Wagar, the appellee Marion W. Page Ross Greenwood 
contends that the decree of the trial court should be affirmed. 

Respectfully submitted, 

Delos G. Smith 
726 Jackson Place, N.W. 
Washington, D. C. 

Laurence W. Smith 
Michigan Trust Building 
Grand Rapids, Michigan 
Attorneys for Appellee 
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Argument 

I. Appellant Greenwood is not estopped from sub¬ 

mitting to this court the issue of who are the 
heirs of Wellington Cass Page as to the prop¬ 
erty in the District . 4 

(a) Because there was no estoppel in fact .... 4 

(b) Because such estoppel was not pleaded as 

against Mrs. Greenwood . 7 

II. The Appellant offers no argument on Point II 


urged by Appellee Rufus Page, except that sue 
claims that the devise being established by 
substitution vested as of the date of the death 
of the testator. 17 

III. This Appellant offers no argument as to 
whether the personal property remaining in 
the hands of the Trustees under the testator’s 

will is subject to the jurisdiction of this court.. 19 

IV. The only legal heir of Wellington Cass Page to 

the property situated in the District is the ap¬ 
pellant, Greenwood . 19 

(a) Where, as in this case, it was the testa¬ 
tor’s intention that his property should 

all be within the District, (as most of it 
already was) the determination of heirs 
must be according to the laws of the Dis¬ 
trict, and the decision in Michigan is re¬ 
stricted in its effect to the Michigan prop- 


ertv .“ 20 

(b) Heirship under this will is determined at 
the time of the death of the testator, at 
'which time the estate vested. 25 


(c) If the gift be considered as a class gift to 
the heirs of Wellington Cass Page, the 
class was closed and could not be opened 
bv a change in the statutory law of the 
District to admit Rufus as an heir of the 


half-blood . 29 

Conclusion . 33 
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Marion \Y. Page Ross Greenwood 
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Rufus Lee Page 
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APPEAL FROM THE UNITED STATES DISTRICT 
COURT OF THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


COUNTER-STATEMENT OF FACTS 

The appendix to the brief for the Appellee, Rufus Lee 
Page, Jr., contains the proceedings had in the Circuit 
Court for the County of Ionia, Michigan, in connection 
with the suit brought by the Trustees for instructions as 
to distribution of the estate and trust. 

As each paper is reproduced from that record, it is 
headed in the appendix, “Entitled in this Court and 
Cause. ,, This designation is apt to be confusing, because 
it really refers to the Ionia Court as “this court”. None 
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i of the papers included in this appendix are papers that 
were originally filed in the courts of the District, as of the 
filing dates given. They were, as counsel states, attached 
to Appellee’s answer as Exhibit A, but they should not 
be confused with pleadings filed in the instant case. 

The principal reason for correcting the statement of 
facts in the Appellee’s brief, however, is that such state¬ 
ment is somewhat misleading, because it does not clearly 
state the condition of the litigation in the Courts of the 
District when the alleged estoppel by pleading took place, 
and does not distinctly designate what decree it was which 
Mrs. Greenwood asked be entered in this case in the Dis¬ 
trict. 

The case in the Michigan Supreme Court, the will con- 
struction case, which decided that the gift to Wellington 
Cass Page did not lapse, was decided March 15, 1940. 

In re Wagar's Estate , 292 Mich. 452; 290 N.W. 

865, 

and the decree was not entered in that court until August 
6, 1940 (Appellant’s App. 72, Stipulated Facts). 

It was, therefore, prior to the date of the decision in the 
Supreme Court of Michigan, but after the decision in the 
lower court in Michigan that Mrs. Greenwood filed her an¬ 
swer, November 25, 1939 (Appellant’s App. 28, 29), in 
which she alleged that the decree entered in the Michigan 
Circuit Court had been appealed from and therefore was 
not final. 

On page 7 of Appellee’s brief, it is stated that the de¬ 
cree of the Supreme Court in the will construction case de¬ 
cided that the heirship should be determined under Mich¬ 
igan law at the termination of the trust created by the 
will. That is not quite accurate, because the court made 
no reference to the Michigan law. What it said was that 
the 

“legal heirs of Wellington Cass Page are to be de¬ 
termined as of the date of the death of the last sur¬ 
viving child of the testator, and the estate is ready to 
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be distributed in accordance with the provisions of 
the will.” 

The Court did not pass upon the question of when the 
property vested, nor did it by the language of its opinion 
go beyond the disposition of the property in Michigan, 
and it certainly did not say that heirship should be de¬ 
termined under the Michigan law, as that heirship might 
be affected by the location of property outside of Mich¬ 
igan. 

Neither is the Appellee’s statement of facts relative to 
Mrs. Greenwood’s pleading in the case at bar complete. 
Mrs. Greenwood filed an answer to the amended complaint 
in this proceeding on June 10,1940, (Appellant’s App. 50) 
and challenged the jurisdiction of the District courts to 
determine who were the heirs of Wellington. She request¬ 
ed that the courts of the District enter a judgment in 
accordance with the decision that had been rendered in 
the Michigan proceedings by the Supreme Court, viz., a 
holding that the devise to Wellington did not lapse. In 
that same answer (Appellant’s App. 52) she claimed that 
she was entitled to the devise in accordance with the stat¬ 
utes of the District of Columbia, as well as the State of 
Michigan. Up to that time the heirs of Wellington had 
not been determined by any court, and the question was 
open in Michigan as to who were his heirs there, and in 
the District as to who were his heirs in the District. 

The Appellee’s counter-statement omits entirely any 
reference to the later amended answer filed August 26, 
1940, by Mrs. Greenwood. (Appellant’s App. 65), in which 
she alleged (p. 68) in addition to her former allegations 
that if the courts of the District should determine that 
the residuary devise to Wellington did not lapse, then 
that she, Mrs. Greenwood, was entitled under the laws of 
the District to all of the real estate in the District which 
Wellington would have taken, and averred that Rufus was 
a stranger to the blood of the testator. 

Appellee Rufus Page did not reply to this answer so 
filed in the courts of the District and did not amend his 
answer to the petition so as to challenge the issue now 
before the court. 
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The answer of Rufus (Appellant’s App. 56-61) does not 
raise the defenses of estoppel as against Marion Green¬ 
wood, except it alleges at the close of the answer that the 
plaintiffs, i.e. Mrs. Marshburn and Mr. Wilkinson, are 
estopped. 

That answer raises the question of res adjudicata in 
paragraph 10 (Appellant’s App. 59), claiming that the 
decree of the Michigan court was based upon the matters 
now appearing in the Appellee’s Appendix and that the 
Michigan court therefore decided the question as to who 
was to receive the estate of the testator, and that the 
question was therefore res adjudicata, and that the courts 
of the District had no jurisdiction to entertain a collateral 
attack on the decree. The Appellee’s answer in paragraph 
18 raised the defense of res adjudicata, basing it upon the 
decision in Michigan of the will construction case, (Ap¬ 
pellee’s App. 61). Up to that time, the Michigan court 
had not decided who were the heirs of Wellington in Mich¬ 
igan and did not so decide until June 10, 1942 (Ex. 22-A) 
(Appellant’s App. 98). 

ARGUMENT 

I. 

Appellant Greenwood is not estopped from submitting to 
, this court the issue of who are the heirs of Wellington 
, Cass Page as to the property in the District. 

(a) Because there teas no estoppel in fact. 

Mrs. Greenwood’s first answer (Appellant’s App. p. 28) 
naturally did not challenge the jurisdiction of the Michigan 
court to construe the will. Part of the property was lo¬ 
cated in Michigan. The first Michigan case did not invite a 
decision nor did the court decide who were the heirs of 
Wellington Cass Page. 


In re. Waqar’s Estate , 292 Mich. 452; 290 N.W. 
865. 
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Mrs. Greenwood’s answer to the amended complaint 
filed in this proceeding in the District June 10, 1940 (Ap¬ 
pellant’s App. 50, 55) requested that a decree be entered 
in the courts of the District in accordance with the opinion 
of the Supreme Court of Michigan in the will case; i.e., 
holding that the devise to Wellington did not lapse but 
went to the heirs of Wellington. As we have pointed out, 
she also asked that this decree be entered in accordance 
with the laws of the District, (Appellant’s App. p. 52) and 
Mrs. Greenwood claimed the whole share under the laws 
of the District as well as the laws of Michigan. 

In other words, having been defeated in her claim of 
lapsing in the Michigan courts, Mrs. Greenwood bowed 
to that determination and requested a similar decree upon 
that point in the courts of the District. As we have pointed 
out, the Michigan court did not hold that the heirs were 
to be determined under the law of Michigan. 

In that answer, so filed by Mrs. Greenwood, she set forth 
two particulars in which she contended that the courts of 
the District had no jurisdiction; 

1. To determine who were the heirs of Wellington; and 

2. To distribute the personal property, as to which she 
was under a duty to account to the Michigan Probate 
Court. 

On page 68 of the Appellant’s Appendix and in that an¬ 
swer Mrs. Greenwood alleged that she was the sole heir of 
Wellington as to the property in the District of Columbia 
and she followed this allegation with an appropriate 
prayer, appearing on page 71 of the Appellant’s Ap¬ 
pendix. Rufus did not answer this claim or amend his 
answer. Xo other pleadings were filed by Mrs. Green¬ 
wood prior to the hearing of this case in the court below, 
but upon that hearing she withdrew her objections to the 
jurisdiction of the court as above described, except that 
she alleged that she was before the court in her individual 
capacity and not as Trustee and therefore could not be 
compelled as Trustee to turn over the personal property 
of the estate until she had been discharged from the court 
of her appointment (Appellant’s App. 96, 97). 
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Mrs. Greenwood is not contesting with Rufus Page the 
question as to whether the share originally devised to 
Wellington Cass Page passed by lapse to the heirs of the 
testator or without lapse to the heirs of Wellington. She 
takes the same position as Rufus in these proceedings — 
that there was no lapse and that it passed to the heirs of 
Wellington, and that is as far as she has gone in her plead¬ 
ings in this matter or to request or to consent to any de- 
i cree by the courts of this District. She has consented 
that the courts of this District may determine as to the 
land within the District who are the heirs of Wellington. 
She contends that the share intended for Wellington vest¬ 
ed in her as Wellington’s heir as of the date of the death 
of testator. The appellee Rufus does not want the courts 
of the District to determine who are the heirs of Welling¬ 
ton. 

The proceedings in Michigan were brought by the 
guardian of Rufus, after the Supreme Court had decided 
that the share of Wellington did not lapse, in order to de¬ 
termine who were the heirs of Wellington. Mrs. Green¬ 
wood, of course, participated in that case, because she was 
made a party. In that case she took the same position that 
she takes here, viz., that she is the only heir of Wellington 
Cass Page. Correctly stated, the question raised by the 
Appellee is whether Mrs. Greenwood is estopped from 
claiming the right to have the courts of the District de¬ 
termine the heirs of Wellington Cass Page as to the land 
in the District solely because she was a party to a suit in 
Michigan by the guardian of Rufus for the determination 
of Wellington’s heirs in that state, and in which case she 
took the same position as she is taking here. 

I Although the doctrine of estoppel is a necessary doc¬ 
trine, it is an odious one, and should not be based on mere 
argument or inference. 

i The estoppel alleged in this case would be an estoppel by 
record, and this brings us to the second portion of this 
question, viz.: 
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(b) Because such estoppel ivas not pleaded as against 
Mrs. Greentoood. 

As we have pointed out the Appellee’s answer (Appel¬ 
lant’s App. 55-61) does not raise the defense of estoppel 
against Mrs. Greenwood, but only against Mrs. Marshburn 
and Mr. Wilkinson. Estoppel is an affirmative defense and 
must be specially pleaded. 

Federal Rules, Civil Procedure Rule 8, (c). 

The Appellee did plead on that page and earlier in the 
answer that the Michigan Supreme Court decision, which 
determined that the share going to Wellington did not 
lapse but went to the heirs of Wellington was res ad- 
judicata. His reference to that case as being the one in 
which all of the parties appeared except Rufus identi¬ 
fies it as the will construction case. 


In re Wagar’s Estate. 292 Mich. 452; 290 X. W. 

865. 

Mrs. Greenwood contends that this court should also 
hold that the share did not lapse, not because that was 
the holding in Michigan, but because it is a proper hold¬ 
ing to that extent. If, however, the Appellee contends that 
the Michigan court decision means that there was no vest¬ 
ing of these interests until the date of the death of the 
last surviving child of the testator, we challenge that con¬ 
struction and as we set forth in the later portions of this 
brief, will show that the devise is to the grandchild or his 
heir by substitution, who was in being at the date of the 
death of the testator, (the time of vesting) and who was 
also in being at the time of distribution. The Michigan 
opinion is silent on the question of vesting. 

It could not be claimed that Mrs. Greenwood has es¬ 
topped herself from claiming that she is entitled to all of 
the share of her deceased brother. In Appellee’s answer 
filed July 11, 1940, containing the plea of res adjudicata 
there is and could be no reference to any estoppel arising 
out of the later Michigan case, decided June 10, 1942, de- 
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termining who were the heirs in Michigan of Wellington 
Cass Page. 

In re Wagar's Estate, 302 Mich. 243, 4 N. W. 2nd 
535. 

The opinion of the Supreme Court determining those 
heirs is in the record as Ex. 22-A (Appellant’s App. 98) 
and was correctly referred to by Mr. Justice 0 ’Donoghue 
in his opinion. 

It follows that inasmuch as there was no estoppel of 
record or in fact of Mrs. Greenwood from claiming that 
, she is the heir to all of the share which Wellington would 
have taken in the property in the District, and no estoppel 
is pleaded against her, the question of who are the heirs 
of Wellington is now before this court unhampered by any 
plea of res adjudicata as to the issue as to who are the 
heirs of Wellington, or of estoppel, or by the decision of 
any court to which the courts of this District should yield 
as to the property within the district. 

* 

We think that the method of pleading adopted by Rufus, 
omitting as it did all reference to the determination of 
heirs in Michigan, and all questions of estoppel as they 
related to Mrs. Greenwood, and all questions of res ad¬ 
judicata, except as they pertain to or grew out of the will 
construction case was proper. 

It would be particularly inequitable to apply any doc¬ 
trine of estoppel or res adjudicata to Mrs. Grenwood, be¬ 
cause in the proceedings in Michigan she did not stand to 
gain under any of the theories there presented. If the 
devise to Wellington lapsed it would have fallen into the 
residue and she would then have inherited her original 
pne-fourtli as one of the four grandchildren plus one-third 
of Wellington’s fourth or a total of one-third of the es¬ 
tate. If the share of Wellington did not lapse, there would 
have been, under the theories there presented, but three 
grand-cliildren surviving capable of taking, and she would 
have taken her one-third share of the entire estate in that 
fashion. 


y 


The Appellee cites Hopkins vs. Lee, 6 Wheat, 114, 5 L. 
ed. 218 (Appellee’s Brief 14) in support of estoppel in this 
case, but it is not believed that this case is applicable. 
There is involved a controversy over sale of land in the 
District of Columbia between the same parties and in¬ 
volving the same subject matter. In this suit the defendant 
introduced the record of a first suit in which it was de¬ 
termined the encumbrance had been removed and a money 
judgment was decreed. The same question was in is¬ 
sue as to the removal of the same encumbrance in the 
second suit for damages for failure to convey land held as 
a pledge for the removal of this encumbrance. The court 
held that plaintiff was bound by the determination as to 
the removal of encumbrance in the first suit. 

There was no question of jurisdiction between judg¬ 
ments in two states involving title to real estate. This case 
involves a question of fact, which had been determined by 
a court of competent jurisdiction and no question arose as 
to a conflict between the laws or judgment of one state and 
the laws or judgment of another affecting land situated in 
such other state. 

Another case cited (Appellee’s Brief 15 Southern Pacific 
Co. vs. V. S. 160 I\ S. 48, 18 Sup. Ct. 27, 42 L. ed. 355. 
There the question is raised whether the appellant was 
hound by a judgment in a former case. In this former 
case maps describing the land in question were held to be 
valid in respect to their filing and as to description of the 
location of the land. In the case cited the appellant again 
attacked the validity of the maps and the court held the 
question had been determined and settled in the first 
suit. Again this was an issue of fact which had been de¬ 
termined in the first suit. It does not involve a conflict 
between a judgment in one state and the law of another 
state, such as involved in this appeal, which has to do 
with the right of one state to control the disposition or 
devolution of realty located in another. 

In the Appellee’s brief (p. 16) there is cited Norton et 
at vs. House of Mercy of New York , 101 Fed. 382. The 
facts (Appellee’s Brief 16) do not resemble those in this 
case because it related to the capacity of a beneficiary 
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to take property anywhere. However, the court itself 
removes this case from consideration here by its own 
language. 

The question involved was whether the House of Mercy, 
under the laws of the state of its creation, was capable of 
taking under the will in question, and involves a question 
both of law and fact. The courts of Kentucky, where the 
issue was first tried and determined, held that under the 
law of New York, the state in which the House of Mercy 
was incorporated, and upon the facts submitted, the House 
of Mercy was not capable of taking property under the 
will in question. The same question arose again in the 
case cited here in the Federal Court in Texas, and the 
parties were held to be bound by the judgment of the Su¬ 
preme Court of Kentucky. 

In the Appellee’s Brief there was an omission in the 
last paragraph of the decision as quoted (Appellee’s 
Brief 17), which is as follows: 

I “ ‘It is a principal firmly established’, said the Su¬ 
preme Court in DeVaughn v. Hutchinson, 165 U. S. 
570, 17 Sup. Ct. 461, 41 L. Ed. 827, ‘that to the law 
of the state in which the land is situated we must 
i look for the rules which govern its descent, aliena¬ 
tion and transfer, and for the effect and construction 
of wills and other conveyances.’ U. S. v. Crosby, 7 
Cranch, 115, 3 L. ed. 287; Clark v. Graham, 6 Wheat. 
577, 5 L. ed. 334; McGoon v. Scales, 9 Wall. 23, 19 L. 
i ed. 545; Brine v. Insurance Co. 96 V. S. 627, 24 L. ed. 
858. See, also, Jones v. Habersham, 107 U. S. 174, 
2 Supt. Ct. 336, 27 L. ed. 401; Mosebv v. Burrow, 52 
Tex. 396; Osborne vs. McCartney, 121 HI. 408, 12 
N. E. 72. This well recognized principle of law is 
| not questioned by this court. Its application, how¬ 
ever, to the facts of the present case is more appar¬ 
ent than real.” 

So the Circuit Court of Appeals in holding the parties 
were bound by the judgment of the Supreme Court of 
Kentucky definitely stated this was not a judgment which 
attempted to alienate, transfer, or otherwise affect the 
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title to real estate in Texas. Likewise this Appellant con¬ 
tends that neither the doctrine of estoppel nor res adjudi- 
cata applies in the instant case as otherwise a judgment 
of another state would be attempting to alienate, trans¬ 
fer or otherwise affect title to real estate in the District 
of Columbia, and clearly the above case upholds this con¬ 
tention. 

In Appellee’s Brief 17 there arc three additional cases 
cited to support his contention of estoppel and applica¬ 
tion of the doctrine of res adjudicata against the Appel¬ 
lant Greenwood. The Appellant contends that these cases 
are not applicable in this case. 

In Colt vs. Colt. Ill IT. S. 566, 28 L. ed. 520, it is claimed 
and upheld that there is an estoppel by record and that 
the matter of the bill is res adjudicata. This case in¬ 
volves the disposition of shares of capital stock of the 
Colt Company as devised under the will of testator Colt, 
who was domiciled in Connecticut, and the situs of the 
stock was in Connecticut. Without reciting the facts of 
the case it was claimed because the minor children were 
represented in the first case in the state courts by a 
general guardian rather than a guardian ad litem they 
should not be barred in the federal court by the judg¬ 
ment of the court in the first suit. The court, however, 
held that this was a question of local jurisdiction and 
when passed upon by a court of that jurisdiction the pro¬ 
ceedings are conclusive upon the federal courts. 

The second suit in question was commenced in the 
Federal Court for the District of Connecticut. Tlie de¬ 
cision in this case cannot apply to the issue which is in¬ 
volved here, as to the devolution of title passing by will 
involving the effect of a judgment in Michigan upon real 
estate located within the District of Columbia. This was 
wholly a Connecticut case and involved personal prop- 
ertv and not real estate in different states. 

The second case is (Appellee’s Brief 17) Stout vs. Lyle , 
103 17. S. 66, 26 L. ed. 42S. We find a case involving a 
proceeding in the state courts of Ohio and one com¬ 
menced later in the federal court in Ohio, involving rights 
under a mortgage to land located in the state of Ohio, and 
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I the court held that, the state court having first acquired 
jurisdiction of the subject matter, the decree was a bar 
, to the further prosecution of a suit against the same 
party in the federal court; that when a mortgagor did not 
set up certain defenses in the foreclosure suit in the 
state court to which he was entitled, he is concluded by 
i that decree as to such defenses, and so are any one of his 
privies, including a judgment creditor of the mortgagor. 
This case likewise has no application to the issues which 
are being presented to this court. 

, The third case (Appellee’s Brief 17) is Spencer vs. 
Watkins, 169 Fed. 379. A defense of estoppel was raised 
because of a prior judgment in a proceeding in the state 
court, involving the estate of a testator domiciled in 
Minnesota, and suit was brought in the state courts of 
Minnesota for a construction of the will, and later ap¬ 
pealed to the Supreme Court for the State of Minnesota. 
Later another suit was brought in the Federal Court for 
the District of Minnesota, which is the case cited here. 
The court held that the grounds of attack were the same 
as in the state court, no new features of fact or law', also 
an exact identity of the parties in interest, and therefore 
held that the parties in Federal Court were estopped by 
the judgment rendered in the state court. The judgment 
in the state court related to construction of a will of a 
Minnesota person and to devises and bequests of property 
in Minnesota, and one of the grounds was that a certain 
bequest was void under the laws of the State of Minnesota. 
This does not in any way involve a judgment of one state 
involving the construction of a will as to devolution of title 
to real property in another state. 

I This disposes of every case relied on by the Appellee 
on this point. 

We believe that there is no question of estoppel or of 
an application of the doctrine of res adjudicata in this 
case in respect to the Appellant Greemvood. We contend 
that it is an established principle of law* that the law of 
the state in which the land is located governs its descent, 
alienation and transfer, and also the effect and construc¬ 
tion of wills and other conveyances. In the recent case of 
Williams vs. State of North Carolina, (No. 29) 63 S. Ct. 
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207, decided December 21, 1042, the Supreme Court of the 
United States quoted the rule as laid down by Chief Jus¬ 
tice Marshall in Hampton rs. McConnel , 3 Wheat. 234, 
235, 4 L. ed. 378, that 

“The judgment in the state court should have the 
same validity and effect in every other court of the 
United States which it had in the state where it was 
pronounced, and that whenever pleas would be good 
to a suit thereon in such state, and none others, could 
be pleaded in any other court in the United States,” 

and said, 

“Some exceptions have been engrafted on the rule 
laid down by Chief Justice Marshall. But, as stated 
bv Mr. Justice Brandeis in Frederick vs. Rosver. 
294 U. S. 629, 642, 55 S. Ct. 589, 592, 79 L. ed. 1100, 
‘the room left to play of conflicting policies is a nar¬ 
row one.’ So far as judgments are concerned the de¬ 
cisions, as distinguished from dicta, show that the 
actual exceptions have been few and far between, 
apart from Hadock vs. Hadock.” 

In a note following the words “the decisions” we find 

“FaW vs. Eastin , 215 U. S. 1, 30 S. Ct. 3, 54 L. 
ed. 65; 

Olmstead vs. Olmstead. 216 U. S. 386, 30 S. Ct. 
292 54 L. ed. 520* 

Hood vs. McGehee , 237 U. S. 611, 35 S. Ct. 718, 
58 L. ed. 1144. 


“These decisions refuse to require courts of one 
state to allow acts or judgments of another to con¬ 
trol the disposition or devolution of realty in the 
former. They seem to rest on the doctrine that the 
state where the land is located is ‘ sole mistress * of 
its rules of real property.” 

In Fall vs. Eastin, 215 U. S. 1, 30 S. Ct. 3, 54 L. ed. 65, 
it was held that a deed to land situated in Nebraska made 
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by a Commissioner under decree of a court of the state of 
Washington need not be recognized under the full faith 
and credit clause of the Federal Constitution. The de¬ 
cree of the State of Washington was held to have no ef¬ 
ficacy as to the title to real estate beyond the jurisdiction 
of the court. The opinion in this case cites Walkies vs. 
Holman, 16 Pet. 25, 57 L. ed, 873, 886. 

“No principle is better established than that the 
disposition of real estate, whether by deed, descent 
or by any other mode, must be governed by the law 
of the state where the land is situated.’’ 

The next case referred to above, Olmstead vs. Olmstead, 
216 U. S. 386, 30 S. Ct. 292, 54 L. ed. 520, involved the ques¬ 
tion of legitimacy under a will. The testator lived in New 
York and the real estate was in New York, and the will pro¬ 
bated in New York. The appellant claimed by virtue of a de¬ 
cree of divorce granted in the State of Michigan and a 
statute of Michigan passed after the death of the testator, 
making certain of his children legitimate. The court 
held the decree and statute have no effect as affecting de¬ 
vises in New York. The court quotes the language of the 
Court of Appeals of New York as to being bound by a 
decree and law of another state: 

, “Should we sanction the doctrine contended for, 
then the legislature in any State could, in effect, nul¬ 
lify our own statutes and deprive our own citizens 
of property, which under our laws they had become 
lawfullv vested with and entitled to receive, Not 
only this, but the statute of Michigan, passed in 
1881, could change the provisions of a will .executed 
here and probated in 1874, bringing in persons as 
remaindermen who, under the provisions of the will, 
were not remaindermen, nor entitled to share in the 
estate. We think this should not be permitted.” 

The court further cites the principle that the disposition 
of real estate whether by deed, descent, or otherwise must 
be governed by the laws of the state where the real estate 
is situated. This court said, quoting from Fall vs. Eastin, 
215 U. S. 12, (p. 394): 
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“The doctrine is entirely consistent with the pro¬ 
vision of the Constitution of the United States, which 
requires a judgment in any State to be given full 
faith and credit in the courts of every other state. 
This provision does not extend the jurisdiction of the 
courts of one State to property situated in another, 
but only makes the judgment rendered conclusive 
on the merits of the claim or subject-matter of the 
suit. ‘It does not carry with it into another State 
the efficacy of a judgment upon property or persons, 
to be enforced by execution. To give it the force of 
a judgment in another State it must become a judg¬ 
ment there; and can only be executed in the latter 
as its laws permit.’ M’ElmoyJc v. Colien, 13 Pet. 312.” 

This principle as established in these cases is applicable 
to the present case. 

This rule is clearlv stated in the case of Clark vs. Clark, 
170 U. S. 186, 44 L. ed. 1028. 

The Supreme Court of Connecticut refused to follow 
and apply a judgment of the Supreme Court of South 
Carolina, construing a will of the testatrix who lived in 
South Carolina and owned real estate both in South 
Carolina and the State of Connecticut, as far as that 
judgment affected the disposition of the real estate lo¬ 
cated within the State of Connecticut. The court said, 

“It is a doctrine firmlv established that the law 

• 

of a State in which the land is situated controls and 
governs its transmission by will or its passage in case 
of intestacy. This familiar rule has been frequently 
declared by this court, a recent statement thereof be¬ 
ing contained in the opinion delivered in DeVaughn 
vs. Hutchinson, 165 U. S. 566, where the court said 
(p. 570): 

“ ‘It is a principle firmly established that in the 
law* of the State in which the land is situated we must 
look for the rules which <?overn its decent, aliena¬ 
tion and transfer, and for the effect and construc¬ 
tion of wills and other conveyances. U. S. vs. Crosby, 
7 Cranch 115, Clark vs. Graham, 6 Wheat. 577, Me - 
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Goon vs. Scales, 9 Wall 23, and Brine vs. Insurance 
Co., 96 U. S. 627.’ ” 

The court further said, when the administrator applied 
to the Connecticut Court to determine who was entitled 
to real estate in the State of Connecticut, it was the 
province of the Connecticut court to decide such question 
solely with reference to the law of Connecticut. 

“Its power in this regard was not limited by the 
fact that in order to determine who owned the real 
estate it was necessary for the court to construe the 
will of the mother of the intestate and to determine 
what effect it had upon the status of real estate un¬ 
der the law of Connecticut. Having a right to de¬ 
cide these questions it was not constrained to adopt 
the construction of the will which had been announced 
by the court of South Carolina. From these con¬ 
clusions it follows that because the court of Connecti¬ 
cut applied tlie law of that State in determining the 
devolution of title to real estate there situated, there¬ 
by no violation of the constitutional requirement that 
full faith and credit must be given in one state to the 
judgment and decrees of the court of another state 
was brought about, as the decree of the South Caro¬ 
lina court in the particular under consideration was 
not entitled to be followed by the courts of Connecti¬ 
cut by reason of a want of jurisdiction in the court 
of South Carolina over the particular subject mat- 
! ter which was sought to be concluded in Connecticut 
by such decree.” 

We contend that there is no question of estoppel or 
res adjudicata as contended by the appellee in respect to 
the Appellant Greenwood in reference to the property of 
the testator located within the District of Columbia. The 
title to this property must be decided in accordance with 
the laws of the jurisdiction in which the land is located, 
and the effect of the judgment in Michigan applies 
only to the extent of the jurisdiction of that court. We 
contend that the opinion of the Supreme Court of Michi¬ 
gan is correct in its finding that this devise in question 
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did not lapse; that in the determination of the heirs of 
Wellington Cass Page as to lands located in the District 
of Columbia we must look to the statutes of the District of 
Columbia in force at the time of the death of the testator, 
when vesting of these interests took place, irrespective 
of any judgments or laws of the State of Michigan in 
reference to the half-blood. 


n. 

The Appellant offers no argument on Point II urged by 
Appellee Rufus Page, except that she claims that the 
devise being established by substitution vested as of 
the date of the death of the testator. 

As previously stated, the Appellant, Mrs. Greenwood, 
contends in this suit that the share of Wellington Cass 
Page as to the property in the District did not lapse, but 
passed to his legal heirs by substitution. 

However, because of the manner in which this question 
is presented by the Appellee in various sections of his 
brief, the Appellant desires to make her position clear 
that when the devise to Wellington passed to his heirs 
it became a vested interest upon the date of the death of 
the testator, which is the time from which the will speaks. 
In support of this position we have cited, on page 11 of 
our original brief, the following cases from the courts of 
the District of Columbia, which constitute the weight of 
authority in this jurisdiction: 

Green v. Gordon, 38 App. D. C. 443; 

Johnson v. Washington Loan & Trust Co.. 33 App. 
D. C., 242, Aff. 224 IT. S. 224; 

Vogt v. Vogt, 26 App. D. C. 46, Appeal Dismissed 
203 U. S. 581; 

O'Brien v. Dougherty , 1 App. D. C. 148. 

To these cases we have added a discussion, on pages 11, 
12,13 and 14 of that brief, which includes cases from other 
jurisdictions supporting the holding of the courts of the 
District of Columbia. 
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Later in our original brief and on pages 25 to 27, we have 
again cited these cases to show that by the authorities in 
the District of Columbia such a devise once vested as a 
substituted devise cannot be divested by subsequent legis¬ 
lation. To the foregoing cases we added, on page 27 of our 
brief, the case of Field vs. Gicynn, 19 App. D. C. 99, in 
support of the rule that delay in enjoyment is no bar to 
immediate vesting. 

The court will observe that the foregoing cases from the 
District of Columbia which we have relied upon are not 
challenged or discussed by the Appellee in his brief. In 
fact the only cases arising in the District of Columbia 
which are found in Appellee’s table of cases are the cases 
of Noyes vs. Parker. 68 App. D. C. 13, 92 Fed. (2d) 
5G2, relied upon by us, but which the Appellee says does 
not apply, and the case of Capron v. Capron, 6 Mackey 
(17 D. C.) 340, relied upon by appellants Wilkinson and 
Marshbum, but not by us. Neither of these two cases 
relates to the question of vesting. 

On page 23 of Appellee’s brief the contention is made 
that if the devise to Wellington is taken by his heirs by 
substitution, such taking is directly under the will and 
not through the originally designated beneficiary. We 
agree with that proposition of law and call the attention 
of the court to one of the cases cited by the Appellee (Ap¬ 
pellee’s Brief 23) in support of that doctrine: Delaware 
County Trust Co. vs. Haviby, 19 Del. Ch. 228, 165 Atl. 568. 
In that case a fund of $5,000.00 was bequeathed to the 
Trust Company to pay the income to the testator’s widow 
for life, “and at her death to pay over the principal there¬ 
of in equal parts to my children (naming them) or their 
heirs, share and share alike.’’ The court held that upon 
the death of the testator an interest in remainder vested 
in testator’s children, and that this interest was a de¬ 
feasible interest because the bequest was to them “or their 
heirs.” The court further held that the disjunctive “or” 
has the effect of creating a substitutionary bequest whereby 
in the event of the death of any child before the period of 
distribution the share going to that child would shift over 
to his or her “heirs.” Having already held that the vest¬ 
ing had taken place upon the date of the death of the 
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testator, the court then held that the time for the ascer¬ 
tainment of the identity of the heirs of a deceased child 
is as of the date of such child’s death. 

If that rule were applied here, Wellington’s heirs would 
be determined as of the date of Wellington’s death, but of 
course where, as in the case at bar, the child predeceases 
the testator his heirs cannot be determined until the tes¬ 
tator dies, because that is the date from which the will 
speaks; and then the devise vests in such heirs. 

in. 

This Appellant offers no argument as to whether the per¬ 
sonal property remaining in the hands of the Trustees 
under the testator’s will is subject to the jurisdiction of 
this court. 


IV. 

The only legal heir of Wellington Cass Page to the prop- 
erty situated in the District is the Appellant, Green¬ 
wood. 

The statements made in the first paragraph on Appel¬ 
lee’s brief page 26 are inaccurate, as we have already 
pointed out in discussing the question of estoppel. The 
Appellant Greenwood did not institute the Michigan pro¬ 
ceedings for the determination of the heirs of Wellington 
Cass Page. Such proceedings were instituted by the then 
guardian of Rufus Page. (Appellant App. 78, Par. 12). 
The position set forth in her answer in this case related 
to the case having to do with the question of whether the 
devise had lapsed and in her amended answer she took 
the same position that she now takes that she is the only 
heir of Wellington Cass Page as to the lands in the Dis¬ 
trict. 
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(a) Where , as in this case , if was the testator s intention 

that his property should all be within the District 

i (as most of it already urns), the determination of 

heirs must be according to the laws of the District , 
and the decision in Michigan is restricted in its effect 
to the Michigan property. 

Appellee Rufus Page in his brief (p. 27) claims that the 
question of whom the testator had in mind when he used 
the expression “legal heirs” must be determined as a 
pure question of intent, controlled by the laws of the tes¬ 
tator’s domicile. 

To the extent that the question is one of intent and not 
of construction, the position of the Appellee is correct; 
but on the proposition that such intent is determined 
under the laws of the domicile the position is not correct. 

It has often been held that there is no room for inter¬ 
pretation once the court has determined the meaning and 
scope of the language which the testator used, but where 
no clear intention is expressed or the court must impute 
to him an intention as to some matter and that intention 
does not come from the terms of the will, it is attributed 
to him by law. Properly such a process is not the con¬ 
struction of a will, but the determination of the effect of 
a will. 

It follow’s that where, as in this case, we must attribute 
to the testator an intention which he has not expressed, 
but which under the law he is presumed to have had, we 
are dealing with the question of the “effect” to be given 
to the will. In such cases the law of the situs controls in¬ 
stead of the law of the domicile. It is for this reason that 
the case of DeVauglm vs. Hutchinson , 165 TJ. S. 566, 41 
L. ed. 827, 17 Sup. Ct. 461, cited in another point in this 
brief, i* also important. 

Still more closely applicable to the case at bar is the 
case of Miller vs. Brinton. 294 Ill. 177, 128 N. E. 370. In 
that case the testator left property in Illinois and some 
of his heirs contended that his domicile was in the State 
of New York and that therefore the law of New York 
should control the construction of the will, and that it was 


21 


to be presumed that the testator intended the law of New 
York to control. The court, although later holding that 
the testator’s domicile was Illinois, rejected the claim as 
to the controlling effect of the laws of New York, even 
if the testator were domiciled in New York, and held that 
in construing a will executed in a foreign state, affecting 
real estate in Illinois, the laws of Illinois would govern 
in ascertaining the testator’s intention, and in determin¬ 
ing the effect of the provisions of the will. 

The words which were there sought to be contrued 
were the words “heirs at law”. The court held that 
while these words had a technical meaning in a legal 
sense, they would be given the meaning intended hv the 
testator where such other meaning could be determined 
from the language of the entire instrument, or from the 
circumstances connected with the will. 

One reason for this rule is stated in the case of Sco¬ 
field vs. Ha/ldeii. 206 la. 597, 220 N. AY. 1. In that case 
the testator was a resident of Illinois and devised land 
situated in Iowa. The question arose as to which law 
was to govern in the construction of certain terms used 
in the will. The appellant contended that the law of 
Illinois should govern, and the court said: 

“But the conclusive answer to this contention of the 
appellant is that the construction of instruments af¬ 
fecting real estate, as well as their force and validity, 
is governed exclusivelv hv the lex rei sitae”. 

The court then quoted from Olsen • cs. Weber. 194 la. 
592, 187 X. AY. 465, 27 A. L. R. 1370, (see Appellant’s 
Brief 19) 

The cases cited by Counsel for Appellee, that the mean¬ 
ing of the words “legal heirs” is a pure question of in¬ 
tent and as such must be determined by the law of the 
testator’s domicile, do not uphold this contention. In 
Ford v. Ford 70 Wis. 19, 33 X. AY. 188, (appellee’s Brief 
28) the court qualifies that rule by saying that it is ap¬ 
plicable to real estate “whenever the object is merely to 
ascertain the meaning and intent of the testator from the 
language employed in the will.” AVe are dealing here, 
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however, not so much with the language employed in the 
will as we are with the circumstances surrounding the 
testator and his evident intention as disclosed by the 
scheme of his will. 

i Counsel for Appellee also cites Ford vs. Ford , 80 Mich. 
42, 50. 44 X. W. 1057. (Appellee’s Brief 28). 

That case was decided before Mr. Wagar drew his will. 
It was a bill in chancery to determine the power of the 
executor to sell lands situated in Michigan. The testator 
was domiciled in Wisconsin. The will directed that cer¬ 
tain property of the testator, including the Michigan 
lands, should be sold and the proceeds invested in lands 
in the State of Missouri. Having determined that intent 
the court passed to the question as to its effect upon 
Michigan lands and how far the executor might proceed 
in their disposition. It appeared that in providing for 
investment of the estate in lands in Missouri and desig¬ 
nating who were to take the same and in fixing the time 
when the estate should vest, the will if administered in 
Michigan would have violated the statute against per¬ 
petuities. This fact, however, was held not to prevent an 
equitable conversion of the lands in Michigan into Mis¬ 
souri lands, and it was said 

“Our statute is in no sense violated by the direction 
in the will that the estate after conversion here is to 
be invested in Missouri lands and there held for any 
i number of lives. The testator in ordering his estate 
to be invested in Missouri lands must be presumed 
to have intended to submit to the jurisdiction and 
laws of that state.” 

Applying that language to the case at bar we find that 
the testator died seized of the identical property now held 
in the estate in the District of Columbia. It constitutes 
the great majority in value of his real property. So far 
as determining his own intention is concerned he expected 
that his Michigan property would be invested in lands in 
the District of Columbia and thus in the language of the 
Michigan case he would be presumed to have intended to 
submit to the jurisdiction and laws of the District. This 
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would include the definition as it then existed of the legal 
heirs of Wellington in the District, which both at the time 
of the making of the will and at the time of the testator’s 
decease, did not include Rufus as one of the half-blood. 
The decision in the case of Ford vs. Ford, 80 Mich. 42, 44 
X. W. 1057, was already a part of the law of the state of 
Michigan when Mr. Wagar made his will and he may well 
have framed a will having in mind the law as there ex¬ 
pressed that by directing the investment of his estate in 
the District he was submitting to the laws of the District 
as to the nature of the title that was to be taken under 
the will and the persons who could be classed as the heirs 
of any grandchild of his who might decease. 

There is no need to assume, as counsel for Appellee sug¬ 
gests, that Mr. Wagar intended the phrase to mean what¬ 
ever person was embraced by the term 4 ‘legal heirs” in 
any state. Mr. Wagar had in mind one particular juris¬ 
diction, viz. the District of Columbia. 

The attempt on page 31 of Appellee’s brief to distinguish 
the case of Noyes vs. Parker . 68 App. D. C. 13, 92 Fed. 
(2d) 562, from the instant case on the ground that that 
case involved only what estate was created, while the case 
at bar involves who takes the property rather than what 
interest is taken, is not sound. It is true that Noyes vs. 
Parker involves the question of what estate was created 
under the will. But the case at bar involves more than 
“who takes the property.” That question is a resulting 
and not a primary question. 

Appellee himself discusses other questions in his brief 
that are not related to who takes the property. He dis¬ 
cusses the question as to whether the interest of Welling¬ 
ton lapsed or whether it vested as a substituted gift in 
the heir or heirs of Wellington. He discusses the ques¬ 
tion of the time as to which the heirship of those claim¬ 
ing under Wellington is to be determined. He does not 
discuss the question that we raise that as to this property 
(none of which was afterwards acquired) a vesting took 
place on the death of the testator, but that question is 
still in the case. 
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The amended bill itself is a bill to remove a cloud from 
title. The whole issue presented to the court was the 
settlement and determination of the conflicting: claims of 
tlie parties, and a declaratory judgment was sought de¬ 
claring the rights of the parties in the property in the 
District (Appellant’s App. 33). From any such conflict 
the question always results as to who takes the property 
or who wins the law suit. 

The ultimate conclusion of Noyes vs. Parker determined 
\Vho could take the property in the District, because that 
question depended for its answer upon the application of 
the laws of the District to the will of the testator. 

It is not true that the cases relied on in the opinion of 
Noyes vs. Parker as stated in Appellee’s brief, page 33, 
involved questions simply as to the creation of a parti¬ 
cular estate. 

In DeVaughn vs. Hutchinson. 165 U. S. 566, 41 L. ed, 
S27, the bill was filed to have a declaration that by rea- 
son of the decease of a legatee during the testator’s life¬ 
time the devise lapsed. That* is one of the questions in¬ 
volved here, according to the claims of some of the 
parties. 

In Clark vs. Clark. 178 U. S. 186, 44 L. ed. 1028, the 
opinion states that the court was asked to hear the claims 
of the parties and “ascertain to whom the estate should 
be apportioned.” The court held that the jurisdiction 
of the state of the situs was conclusive on such a question 
and it would not permit the determination of that ques¬ 
tion to be governed by the decision of another state, be¬ 
cause to do so would be to frustrate the jurisdiction of 
t!:c state where the land was located. 

Appellee passes too lightly over Olmstead vs. Olmstead , 
216 U. S. 387, 54 L. ed. 530*. We have already discussed 
another phase of this case. The eventual question there 
was, who was to take the property under the will, viz., 
children born in marriage or such children plus those bom 
before marriage and made legitimate by the statute and 
decree of another state. The underlying question was 
whether New York needed to recognize a decree rendered 



25 

in Michigan and a statute passed in Michigan, or whether 
it should follow the law of the situs of the property. The 
Supreme Court based its decision entirely upon the law of 
the situs. 

These cases relied on in Noyes vs. Parker, when properly 
viewed destroy the rather labored distinction of counsel 
as to the basis of the decision in Noyes vs. Parker. 

The decision of the Michigan court as to the heirs of 
Wellington in Michigan is final as to the property in 
Michigan. The appellant, Mrs. Greenwood, has in no 
way adopted that decision in the case at bar, but has al¬ 
ways contended, as she does now, that she is the only heir 
of Wellington C. Page under this will as to lands in the 
District. 

(b) Heirship under this will is determined at the time 
of the death of the testator at which time the estate 
vested. 

As we have already pointed out, the Michigan Supreme 
Court has not in any decision passed on the question as 
to when the estate devised by this will vested, although 
it fixed the date of the death of the last surviving child 
of the testator as the time for the determination of the 
heirs of Wellington Cass Page. 

The second paragraph on page .‘>4 of Appellee’s Brief 
is beside the point as to the property that is now being 
considered. 

This real estate in the District of Columbia was owned 
by H. R. Wagar in his lifetime. (Appellant’s App. 1). It 
has not been added to or taken from. He did not direct 
his trustees to convert the property in the District into 
any other property. Consequently we are concerned here 
oniv with property owned by the testator, at the time of 
his death, in the District. 

The Appellee does not attempt to answer our cases 
from the District of Columbia, holding that the vesting 
of estates is favored and that an estate will be held to 
vest at the earliest possible date and that delay in enjoy¬ 
ment is no bar to vesting. (Appellant’s Brief pages 25 
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to 27). Instead of answering that question he treats this 
issue as though it did involve some after acquired prop¬ 
erty, not owned by the testator at the time of his death, 
or some property which, under the terms of the will, was 
to be converted into other property and distributed sub¬ 
sequently, so that as Appellee argues the subject, a gift 
made by the testator does not come into existence until 
after his death. That is not the fact situation here at all. 
To begin with, the testator in paragraph 7 of his will 
(Appellant’s App. 11) says 

“Subject to the life estate of my beloved wife and 
the children above named, I give, devise and be¬ 
queath to my grandchildren, Portia W. Wagar, H. B. 
Wagar, Jr., Marion W. Page and Wellington Cass 
Page, sons and daughters of my said children, all 
the remainder of my estate and personal property 
* e * to have and to hold the same to themselves, 
their heirs and assigns forever, and to be divided 
between them share and share alike.” 

This was, therefore, a direct devise to Wellington of a 
one-fourth interest in the property, which constituted the 
residue of his estate, plus any that may have been accum¬ 
ulated thereafter by his trustees. This gift was subject 
onlv to the designated life estates. The existence of that 
present gift in the will is sufficient basis for distinguish¬ 
ing Appellee’s cases. This will did not provide for the 
conversion of the corpus of the trust into money and the 
division of the proceeds. It gave to Wellington Cass 
Page, subject to the life estate, an undivided one-fourth 
interest in the property then owned by him and still held 

bv the estate. 

• 

Many cases undoubtedly could be cited by appellee to 
the effect that where there is no devise in will but simply 
a direction to convert certain property at a later time 
and pay over a share of the proceeds at a tuture time to 
a named person, time is the essence of the devise, and the 
vesting is postponed until the time of distribution. That 
was the holding in the case of Delaney vs. McCormack, 88 
N. Y. 174 (Appellee’s Brief 35). It was contended that 
the next of kin to whom the proceeds of real estate were 
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to be distributed were those who were such at the date 
of the death of the testator and not at the date of the 
death of the life tenant. The court properly rejected that 
argument by saying, (p. 183) 

‘‘But there is no gift to the next of kin and no lan¬ 
guage importing such gift except in the direction to 
convert the real estate into money and then make 
distribution; and in such case the rule is settled that 
time is annexed to the substance of the gift and the 
vesting is postponed. Much more is this true where 
the gift is only to vest upon the happening of a fu¬ 
ture contingency, until the occurrence of which it is 
uncertain whether a gift will be made at alL” 

Grantham vs. Jinncttc. 177 X. C. 229, 98 S. E. 724. (Ap¬ 
pellee's Brief 35). 

In that case the direction of the will was that all property, 
real and personal, left by the life tenant should be sold 
and the proceeds divided among the testator's legal heirs. 
In that case also the element of time was annexed to the 
gift and there was no devise of the land itself, but simply 
a direction to pay over the proceeds of its sale. 

Much the same might be said of the case of Brown vs. 
Wrifjht. 194 Mass. 540, 80 X. E. 612. (Appellee’s Brief 
35). The court held that the gift was substantially the 
same as in the prior case of Heard vs. Read, 169 Mass. 
216, and said 

“In both cases there are no words of present gift 
to the heirs, but the gift to the heirs is made by way 
of a direction to pay over and distribute only.” 

The fact that in the Brown case there was a direction 
to accumulate all income above the income on a certain 
amount, while in the Heard case one-half of the income 
was given to a person named and the other half only to 
the heirs of the testator, was considered to be of no im¬ 
portance. Inasmuch as time was of the essence of that 
devise and there were no present words of gift, heirship 
had to be ascertained as of the date of the termination of 
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,the life estate. In the case at bar we have words of 
present gift of an undivided share not to be sold but to 
be divided in kind. Consequently, the ascertainment of 
heirs does not need to await any future time. 

i It is not accurate to say, as counsel does on page 35 
of his brief, that the will does not speak in terms of vest¬ 
ing, but in terms of division, which he claims could not 
take place until the time of distribution. The language 
used in paragraph 7 of the will is the language of vesting. 

The testator savs: 

* 

“I give, devise and bequeath to my grandchildren 
(naming them) all the remainder of my real estate 
and personal property * # * to have and to hold the 
same to themselves, their heirs and assigns for¬ 
ever.’ ’ 

Those are the ordinary words of conveyance and vesting, 
to transfer when they become effective, title from one 
person to another. In a deed they would vest an estate 
upon the delivery of the deed. In a will they vest an 
estate upon the death of the testator. 

Mr. Wagar did not bv this will fix anv future time 
when there was to be a division. He made a direct gift, 
which he knew would take effect upon his death, and he 
expressed that gift in the ordinary words of conveyance, 
from which a vesting necessarilv results. 

i He follows this present devise with the one condition 
that in the case of the death of a grandchild the share 
of such deceased grandchild should be divided among the 
legal heirs of said grandchild. Under such a devise, as 
we have previously demonstated, the heirs of Wellington 
took a vested estate upon the death of the testator, be¬ 
cause they were substituted for Wellington, and there 
only remained for determination at the date of the death 
of the testator’s last surviving child who of the heirs of 
Wellington in whom the estate had vested by substitution 
were then living at the time when final distribution was 
to take place. It follows that because there w r as an out¬ 
right devise to the grandchildren of the testator and then 
bv substitution to their heirs, and because time was not 
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made the essence of that devise the legal heirs of Welling¬ 
ton must be determined under the law of the District as 
those who were such heirs at the date of the death of the 
testator. 

We believe the recent case decided in this Court Decem¬ 
ber 21, 1942, Julia F . O’Neill, Petitioner, v. District of 
Columbia, Respondent No. 8188, disposes of the question 
here involved as to vesting in accordance with the appel¬ 
lant’s contention. 

(c) If the gift be considered as a class gift to the heirs 
of Wellington Cass Page , the class teas closed and 
could not be opened by a change in the statutory law 
of the District to admit Rufus as an heir of the half- 
blood. 

We are again compelled to point out that the state¬ 
ment such as appears on page 36 of Appellee’s Brief that 
Mrs. Greenwood claimed that the courts of the District 
of Columbia had no jurisdiction of the issue here pre¬ 
sented since it had already been decided by the courts of 
Michigan, is not accurate. She never has claimed that 
the issue as to who were the heirs of Wellington was ever 
decided by the courts of Michigan as to property in the 
District. At the time of her last pleading in this case or 
the one referred to by Appellee that issue had not been 
decided by the courts of Michigan. 

Apparently counsel for Appellee places his principal 
reliance on the case of Ford vs. Jones, 223 Ky. 327, 3 S. 
W. (2d) 781, (Appellee’s Brief 36) to establish his propo¬ 
sition that the determination of those who take is to be 
made at the time appointed for distribution. The case is 
fairly typical of the other cases cited on page 36, but a 
reading of it discloses that it is quite remote from the 
case at bar. In that case the will of a mother devised 
the remainder of her estate to two sons, to belong to and 
be controlled by them during their lives jointly, and if 
one survived the other, the deceased’s life interest was to 
revert to the survivor, to be held by him until his death, 
‘‘when it must be divided between all my surviving chil- 
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dren, if any, or their natural heirs.-’ The court held that 
the word “when” as used to introduce the phrase as to 
the division of her estate indicated that it was at the time 
of the death of the survivor of the life tenant that she 
intended her property should pass in remainder. This 
conclusion led to the decision that the members of the 
benefited class could not bo known until the surviving life 
tenant died and that therefore the remainder in that case 
was a contingent remainder and not a vested one. In the 
case at bar the language of the will by making an out¬ 
right gift to the grandchildren and their heirs created a 
vested remainder in interest if not in enjoyment. The 
language which counsel quotes (Appellee’s Brief 36-37) 
from the opinion in this case follows almost immediately 
the holding that the remaindermen under that will were 
dubious and uncertain and that no one could know until 
the life tenant died who composed the benefited class and 
that therefore the interest of the remaindermen was 

I 

merely a contingent interest. 

Inasmuch as Ford vs. Jones deals with a contingent in¬ 
terest rather than a vested one, it gives no support to the 
Appellee’s claim. 

The first sentence after the quotation at the top of Ap¬ 
pellee’s Brief 37, reading “The foregoing rule applies 
whether the gift is vested or contingent”, is an inaccurate 
paraphrasing of the language that appears in Section 1276 
under the heading of Wills in Vol. 69, C.J., which is quoted 
on that same page of Appellee’s Brief. In that section 
Corpus Juris states that the rule applies whether the gift, 
if future , is vested or contingent. That makes the whole 
distinction that is involved in this particular branch of the 
case. 

As we have pointed out in the preceding section, the de¬ 
vise to Wellington Page was a present devise by adequate 
words of conveyance and it passed a vested interest, al¬ 
though the right of enjoyment was postponed. It is what 
is known as a present right of future enjoyment. 

i The quotation on page 37 of Appellee’s Brief from this 
Section 1276, 69, C. J. Wills shows in its first line that the 
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law there set forth applies only to future gifts, because it 
reads 

“Where a bequest or devise is to take effect, if at all, 
at some fixed or specified time in the future.’’ 

The cases cited on page 37 of Appellee’s Brief relate to 
after-born children, and generally as to wills in which 
there was a time for distribution fixed, as in Weber vs. 
Jones, one of Appellee’s cases, when said children or 
grandchildren are 20 years of age. In that case the chil¬ 
dren were not designated by name as they were in Mr. 
Wagar’s will. Much the same situation applies In the 
Matter of Smith relied on by Appellee, where a devise to 
living grandchildren was held not to create a class which 
would admit later born grandchildren. In the Reston case 
it was specifically provided that the property was not to 
be divided until some grandchild should reach the age of 
21 years. 

The true rule applicable to the situation at bar is set 
forth in 69 C. J., Wills, Sec. 1273, page 250, reading as 
follows: 

“The rule that the time for ascertainment of mem¬ 
bers of a class to whom an immediate gift is made is 
ordinarily the date of the testator’s death applies not 
only where the gift is presently effective both in right 
and possession, but also in cases such as bequests or 
devises of vested remainders or gifts subject to post¬ 
poned distribution, where there is a present right of 
future enjoyment, even though subject to be divested 
bv future events * * *” 

This same distinction should be made in examining the 
quotation from 28 R.C.L. made on page 38 of Appellee’s 
Brief. There the general rule favoring the fixing of the 
membership of a class as of the date of the death of the 
testator is stated. The illustration given in that section 
determines the character of the rule which is being dis¬ 
cussed. The illustration is that of a devise to a testator’s 
wife, with remainder to any child or children she might 
have. 
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A\e are not concerned in this case with after-born chil¬ 
dren of the testator, nor in fact with any heirs of the testa¬ 
tor at all. We are concerned only with the determination 
of the heirs of Wellington Cass Page, in whom, or in whose 
heirs by right of substitution, a gift by way of a present 
interest in future enjoyment had already vested. 

If the interest had vested in Mrs. Greenwood there is 
no way of divesting that interest, except to hold that the 
element of futurity was attached to the gift. Counsel ad¬ 
mits, on page 39 of his brief, that his whole contention is 
based upon the theory that the class is held open because, 
under the terms of the will, the entire distribution is post¬ 
poned to a future time. That is not true, because the es¬ 
tate, being a present gift, although postponed in enjoy¬ 
ment, vested at the date of the death of the testator and 
there was no indication that can be pointed out anywhere 
in the will of the testator that he was holding open the class 
for the admission of anyone, particularly the admission of 
a person who was not at the time of the testator’s death 
an heir of Wellington under the laws of the District as 
they then stood. Mr. Wagar knew that Wellington, being 
dead, could have no more heirs than he had at that time, 
except as others might be substituted by right of repre¬ 
sentation of heirs then living. There is nothing in the will 
to indicate that the class was to be held open for the ad¬ 
mission of new members not then qualified as a matter of 
law. 

i It is said in 69 C. */. Wills, 1670, that 

“A testamentary gift may be vested in interest, al¬ 
though the possession or actual enjoyment is post- 
| poned to a future time, and the fact that it is uncer¬ 
tain whether or not the beneficiary will ever actual¬ 
ly enjoy or possess his estate does not render it con¬ 
tingent, for it is uncertainty as to the right of that 
enjoyment which differentiates a contingent from a 
i vested interest. Consequently, where the will con¬ 
tains words of postpomnent or futurity the time of 
vesting depends upon whether the postpomnent or 
futurity was intended to relate merely to payment, 
enjoyment, or delivery of the gift or the substance 
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thereof. Thei*e is a vesting in interest as of the 
testator’s death if the gift is absolute and the fu¬ 
turity or event is annexed only to the payment, en¬ 
joyment or delivery of the gift, but if the futurity is 
annexed to the substance of the gift the vesting in 
interest is postponed or suspended. In other words, 
where the legacy or devise is given to a person to be 
paid at a future time it vests immediately. When, 
however, it is not given until a future time it is con¬ 
tingent and does not vest until that time occurs.” 

Counsel for Appellee admits (Brief p. 27) that in 1916, 
when the testator died and when we claim the devise to 
Wellington vested Rufus was not, under the laws of the 
District of Columbia then in force, a legal heir of Welling¬ 
ton. 

This admission may well be considered along with the 
fact that the sixth subdivision of our original brief (p. 
28), entitled “The Interpretation Favored is That Which 
Prefers Family and Kindred Over Strangers” is not an¬ 
swered by the Appellee. 

CONCLUSION 

The Appellant contends 

1. That she is not estopped by the record or in fact 
or by the Appellee’s pleadings to have this court de¬ 
termine the heirs of Wellington Cass Page as to the real 
estate in the District of Columbia. 

2. That no decision in the State of Michigan is res 
adjudicata, nor is this court bound bv any such decision 
as to the persons entitled under the will to take the real 
estate in the District of Columbia. 

3. The language of the testator’s will prevented a 
lapse of the devise to Wellington and vested that devise 
bv substitution in his heir as of the date of the testator’s 
death. 
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4. At the time of such vesting- under the laws in effect 
in the District of Columbia Rufus, the half brother of 
Wellington, was not an heir of Wellington, but Marion 
Greenwood, being of the full blood, was Wellington’s on¬ 
ly heir, and no subsequent legislation could divest her 
vested interest. 

, 5. Testator’s intention as to who would be the heirs 
of Wellington is to be carried out under the laws of the 
District to which the testator had submitted himself by 
the plan of his will. 

i We again submit, as in the original brief, that the de¬ 
cree of the lower court should be reversed and a decree 
entered decreeing the estate in the District of Columbia 
to have vested one-fourth in Portia W. Marshburn, one- 
fourth in Mel R. Wilkinson, as assignee of H. R. Wagar, 
Jr., and one-half in Marion Greenwood. 

Respectfully submitted, 

i Delos G. Smith, 

Laurence W. Smith, 

Attorneys for Appellant, 

Marion Greenwood. 



